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SIR MELBOURNE TAIT. 
AcTING CHIEF Justice, SUPERIOR CourRT, PROVINCE OF QUEBEC. 
By R. D. McGrsson, Q. C. 


HE Province of Quebec, or Lower 

Canada, as it is still affectionately 
called by its people, has, in addition to a 
number of other interesting peculiarities, a 
system of jurisprudence and judicature which 
is comparatively unique. 

Its civil law is practically the Code Napo- 
leon, with certain changes, supposed to have 
been improvements; its commercial law is 
in effect similar to that of England; its con- 
stitutional law and criminal law and practice 
are distinctively English. | 

The use of both the French and English 
languages in the courts is a curious, if at 
times a cumbersome, feature ; and the famil- 
iar jest of Mark Twain, when visiting 
Montreal some years ago, may be repeated. 
’ He was being entertained at dinner, and in 
his speech (Canadians have a wonderful 
avidity for making and listening to speeches) 
said he had that day heard a lawsuit con- 
cerning six cords of wood tried in two lan- 
guages, and, no doubt if the litigation had 
been about one hundred cords, there would 
not have been enough languages at the 
Tower of Babel to enable the suit to be 
tried. 

However, every visitor to Montreal or 
Quebec hears about the dual language, and 
probably learns at the same time, from 
some illiterate cabman, that the French 
spoken in the Province is a rude patois and 
not the pure lingo of the boulevards; the 
fact being that Canadian French is pure 
Norman of the 16th century and, as spoken 





by the educated classes, 
dialect of modern France. 

One peculiarity, and a regrettable one, 
of her position as a civil-law province, is 
that she is isolated from the rest of the 
legal world, and the decisions of her tri- 
bunals and the careers and names of her 
jurists are unknown beyond the banks of 
the St. Lawrence.. 

And yet, from the day wthies in. 1763 
Great Britain, after administering, for a brief 
period, English law in the English language 
to the French-Canadian habitant, restored 
the use of the French law, practically the 
Coutume de Paris (codified. in 1867), to 
the present time, Lower Canada has had a 
long line of able and learned English and 
French judges. Stuart, a giant in intellect, 
Sewell, Lafontaine, Duval, Dorion, Johnson, 
Cross, Ballgeley, Panet, Rolland, Ramsay, 
Taschereau, Mondelet, Sanborn, Monk, 
Loranger, Meredith, Tessier and Fournier 
have, in their time, done judicial work, and 
pronounced judgments of the highest value ; 
but their names probably were never heard 
of by the American bar. To the proverbi- 
ally ephemeral character of legal fame, 
therefore, an added obscurity is afforded in 
the case of the Quebec judges. 

The Superior Court of the Province is the 
high court of original civil jurisdiction; all 
cases of over one hundred dollars are in- 
stituted before it. It consists of thirty judges, 
ten of whom sit in Montreal, four in Quebec, 
the remainder being scattered over the Prov- 
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ince in districts, and being summoned oc- 
casionally to sit in the cities for the purpose 
of assisting their brethren. The court has 
an appellate jurisdiction as well, and three 
judges of the court sit in revision of judg- 
ments at Quebec and Montreal every month. 
A chief justice and an acting or assistant 
chief justice are appointed by the Governor 
General in Council, one residing in Quebec, 
the other in Montreal. 

On the death of the late Chief- Justice Sir 
Francis Johnson, a man of great ability 
and an accomplished French and English 
scholar, a wit, a don vivant, and the hero of 
all the Canadian Joe Millers, Mr. Justice 
Tait, the subject of this sketch, was selected 
to succeed him; but, in accordance with 
practice, the then Acting Chief Justice, Sir L. 
N. Casault of Quebec, was promoted to be 
chief justice, and Mr. Justice Tait made 
acting chief justice of the court at Mon- 
treal. 

Sir Melbourne Tait was born in 1842 at 
Melbourne, a picturesque village on the St. 
Francis River in the Eastern Townships of 
the Province. His father was a leading 
merchant of the place, warden of the county 
and a Justice of the Peace, and was also a 
captain in the Canadian militia. 

The future chief justice was educated at 
St. Francis College, Richmond, P. Q., and 
in 1859 began the study of law in Montreal, 
entering the law faculty of McGill Univer- 
sity, where he graduated B. C. L. in 1862. 
He was admitted to the bar of the Province 
of Quebec in the following year and, after 
practicing law for a short time in his native 
place, he entered into partnership, in Mon- 
treal, with the late Sir John Abbott, QO.C., 
M.P., then, and for many years, one of the 
leaders of the Canadian bar, and afterwards 
Prime Minister of Canada. 

The firm of Abbott, Tait and Wother- 
spoon had probably the largest practice in 
the Province, and were standing counsel for 
a large number of corporations, including 
the Canadian Pacific Railway Company and 





several leading banks. Mr. Abbott becom- 
ing engaged in railway enterprises and sub- 
sequently in political affairs, the manage- 
ment of the firm devolved largely on Mr. 
Tait and Mr. Wotherspoon. Mr. Tait con- 
ducted most of the court business of the 
firm, and the law reports of the Province 
show that he was leading counsel in many 
of the heaviest commercial cases tried in 
Canada. For a number of years he was 
treasurer of the Montreal bar. In 1882 he 
was appointed Queen’s Counsel and in 1887 
he was appointed a judge of the Superior 
Court, being made acting Chief Justice for 
the Montreal division in 1894. Sir Mel- 
bourne Tait is a D. C. L. of McGill Univer- 
sity, Montreal, and of Bishop’s College, Len- 
noxville. 

Since his appointment to the bench, he 
has been an assiduous and painstaking 
judge and, especially since his nomination 
as acting chief justice, he has manifested 
a striking executive ability and the power 
of organizing his associates successfully. 
He is a prodigious worker, and has the 
faculty of inspiring others with a like zeal. 

It would be foreign to the scope of this 
sketch to refer at any length to the cases 
decided by Judge Tait, but it may be stated 
that he has been fortunate enough to see a 
very considerable number of his most im- 
portant decisions confirmed either by the 
Supreme Court of Canada or by the Judi- 
cial Committee of the Privy Council. To 
those interested in the subject, reference 
might be made to The Shefford Election 
case, 10 L. N. 403; Vipond v. Findlay, 7 
M. L. R., S. C., 242; Sise v. Pullman’s 
Palace Car Company, 1 Off. Reports, S. C. 
p. 9; Canada Paint Company v. William 
Johnson & Sons (Itd.), 4 Off. Reports, S.C. 
253; Lambe v. Fortier, 5 Off. Reports, S.C. 
47; Canada Revue v. Fabre, 8 Off. Re- 
ports, S. C. 195; Rendell v. Black Diamond 
Steamship Co., 10 Off. Reports, S. C. 257; 
Beach v. Corporation of Stanstead, 8 Off. 
Reports, S. C. 178; Montreal Water & 
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Power Company v. City of Montreal, 10 | 
| extremely popular appointment, and the 


Off. Reports 209, and many others. 

The decisions of Sir Melbourne Tait are 
perspicuous, direct and to the point. He 
does not indulge in any sententious verbiage 
nor burden his judgments with jejune plati- 
tudes or unnecessary philosophical reflec- 
tions, and his remarks are delivered in excel- 
lent judicial manner. He may possess, but 


never exercises, a somewhat favorite judicial | 


art or artifice of shirking a difficult point and 
basing a decision on some minor question, 
not touched upon by counsel. His demean- 
or to the bar is excessively courteous and 
urbane, without in any manner lacking the 
dignity and repose which befit a magistrate. 

In his social life, the learned Judge is a 
great favorite. When at the bar, he was a 
member of a well-known Dramatic Society 
—the Social and Dramatic Club of Mon- 
treal— and has performed leading parts in 
its productions with éclat. He is a mem- 
ber of the St. James Club of Montreal, 
and a church warden of. Christ Church 
Cathedral. He is also a governor of Bish- 
op’s College. 

His Knighthood by the Queen, on the 





occasion of her Diamond Jubilee, was an 


| Judge received many felicitations on his 


honor, and was on September the 10th pre- 
sented with a congratulatory address by 
the Bar of Montreal. Lady Tait is an 
American, a native of Rhode Island. Sir 
Melbourne has an interesting family, his 
eldest son, Mr. Thomas Tait being Eastern 
manager of the Canadian Pacific Railway 
Company. 

In the prime of life, possessed of a vigor- 
ous and robust constitution, fond of his 
work and competent to do it, respected and 
implicitly trusted by the profession and the 
public, Sir Melbourne Tait’s lot is indeed 
an enviable one. But his freedom from the 
vanity and petulance which sometimes mar 
the judicial character, and withal, the unaf- 
fected modesty of his nature, render it im- 
possible for his successes to excite the lower 
forms of envy or to evoke other feelings 
than the belief that he thoroughly deserves 
his good fortune and the hope that he may 
long be spared to perform the important 
duties he is so admirably qualified to dis- 
charge. 














420 The Green Bag. 


JOAN OF ARC AND BLUEBEARD. 


By R. VasHON ROGERS. 


When the judgment of the University 
came, it was clear and distinct: Joan’s visions 
and ‘voices”’ were lies, either manufactured 
by herself, or proceeding from Satan, Belial or 
Behemoth; her story of the sign was a pre- 
sumptuous, seductory and pernicious lie, de- 
rogatory to the Church; she was declared 
to be rash in her beliefs, guilty of supersti- 
tious divination and vain boasting, murder- 
ous, cruel, bloodthirsty, seditious, tyrannical, 
a blasphemer of God and his commandments 
and revelations, undutiful to her parents, and 
the maker of rash promises to her king; she 
was called a coward and would-be suicide in 
leaping from Beaurevoir; she was unchari- 
table, and spoke contrary to the true faith in 
her statements about her saintly visitants ; an 
idolater, invoker of devils, unsound in the 
faith, a swearer of unlawful oaths, a blas- 
phemer of God, a despiser of His sacraments, 
a transgressor of the Divine law, Holy Writ 
and canonical ordinances, a follower of the 
customs of the heathen and the Saracen (in 
wearing men’s clothes), a schismatic, a mis- 
believer, a heretic. When such was the ver- 
dict, what doubt could there be as to the sen- 
tence? St. Paul had forbade short hair, 
Moses prohibited a woman wearing that 
which pertained unto a man, such thing be- 
ing an abomination unto the Lord God; and 
the stern old Jew had also said that a stub- 
born and rebellious child, disobedient to pa- 
rents, should be put to death (far down the 
ages in Connecticut and New Haven that 
grim sentence was reéchoed). According 
to the Canon Law, to attempt suicide was in- 
famous, and a self-destroyer died in mortal 
sin and could no more enter Paradise than 
could Judas, surnamed Iscariot; it held out 
no hope of mercy zxter pontem et fontem, tn- 
ter gladium et jugulum. To invoke devils was 





heresy; blasphemy then was punished by 
death, as it was in Scotland (unless a person 
was distracted in his wits), in Virginia, Mary- 
land and New England, even in the seven- 
teenth century. In the Middle Ages heresy 
was not merely a sin, but the worst of all 
crimes; the Old World had short and sum- 
mary ways of dealing with heretics and schis- 
matics for centuries after the sweet Maid was 
done to death, and the New World, when its 
day came, learned and practiced the same 
dread lesson. Such being the judgment, 
such the law, no hope was left for Joan. 
Even after these decisions were read to 
Joan she refused to obey and submit herself 
to the Church. On the morning of May 24th, 
she was taken from her cell to the cemetery 
of St. Ouen for sentence and execution. The 
pile was ready for lighting; a sermon was 
preached exhorting her to repentance and 
submission; priests earnestly, persistently 
urged her to submit, but she would leave all 
to God and to our Holy Father the Pope. 
Nothing seemed able to alter her determina- 
tion. Cauchon at last began to read the 
sentence of condemnation which gave her 
over to the secular arm, that is, to death; 
then, to entreaties, promises and threats, the 
poor girl yielded and offered to submit; she 
suffered her hand to be guided in scratching 
the sign of the cross to the form of abjura- 
tion. Cauchon then gladly pronounced an- 
other sentence, which he had ready with him, 
setting forth her crimes, her abjuration, her 
contrition and return to the bosom of the 
Church, her release from excommunication, 
her sentence to perpetual imprisonment on 
the bread of adversity and the water of afflic- 
tion. Vainly she begged to be sent to an ec- 
clesiastical prison. Back she had to go to 
the vile cell she had known so long, to the 
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rough soldiers who kept ward over her. In 
the afternoon she put on woman’s apparel, 
and had her hair arranged in feminine style. 
Her male garments were left in her cell. 

Most of the English in Rouen were furious 
at the idea that Joan had escaped them; 
they thought Cauchon had betrayed them. 
But the Bishop was playing a deep game 
with a sure hand. 

What happened during the next two days 
to Joan is a secret that lies buried in her dun- 
geon. Doubtless her brutal guards, enraged 
at her escape from the flames, abused her 
shamefully ; some say they beat her, dragged 
her by the hair, offered violence to her, un- 
til she felt.that her man’s dress was her only 
safety ; others, that her “ voices” reproached 
her for her weakness in recanting; others say 
that Warwick had her clothes removed as she 
slept; suffice it that in two days she had put 
on again her old time tunic and cloak and 
leggings. Ina couple of days Cauchon, with 
the vice-inquisitor, several assessors and the 
notaries, went to the prison to establish form- 
ally the fact of Joan’s relapse. She said at 
first merely that she had taken the dress; 
then, that it was more suitable for her where 
she was, that she had never sworn not to re- 
sume it; faith had not been kept with her, 
she had not been suffered to hear mass, she 
had not been released from her chains; 
could she hear mass and be released, she 
would return to the woman’s dress; but she 
would sooner die than remain as she was; 
her “voices” had been with her, those of 
St. Catherine and St. Margaret, they came 
from God, and she believed them. Rambling, 
incoherent, contradictory, were her state- 
ments, far different from her manner during 
her trial, evidence that her jailers had done 
their work well and broken her spirit. 

Cauchon had been successful at last. Joan 
was a self-confessed relapsed, and the Church 
had nothing to do with her, save abandon 
her to the secular arm; so the judgment was 
on the 29th of May pronounced, “* Relinguen- 
da justitiae seculari.” This meant death by 





burning ; the ecclesiastical tribunal could not 
shed blood, but they were as willing as the 
Jewish priests of old that others should do it 
forthem. When the dread sentence was an- 
nounced to her, she was at first overcome 
with terror, but soon grew calm, saying she 
would not have relapsed had she been in one 
of the Church prisons; then she put on her 
woman’s dress, confessed, and received the 
sacrament. 

The next morning she was drawn on a tum- 
bril to the Old Market, clad in a long black 
gown, with a high paper mitre on her head 
covered with the words ‘Heretic, Relapsed, 
Apostate, Idolater.” The inevitable sermon 
was preached at her, asserting that she had 
been found guilty of schism, idolatry and 
witchcraft ; that she had not truly repented 
of them, but had returned to her evil ways 
like a dog to his vomit. The English soldiery, 
wearied with the sermon, became restless; in 
the confusion the Bailiff-of Rouen, as repre- 
senting the State, forgot to pass the sentence 
of death. Joan was delivered over to the exe- 
cutioners; on the scaffold on which she was 
placed was the superscription written, ‘‘ Joan, 
called the Maid, liar, wrongdoer, deceiver: of 
the people, witch, superstitious blasphemer 
of God, presumptuous unbeliever, braggart, 
idolater, cruel, lewd, sorceress, apostate, 
schismatic and heretic.” She kissed the cru- 
cifix; the flames were kindled. In her mor- 
tal agony her heavenly visitants came to her 
again. She was heard to speak the name of 
St. Michael, and the last words on her lips 
were “Jesu, Jesu.” When her garments were 
burned away, the executioner parted the 
burning wood so that all might see that she 
was indeed a woman. Her ashes were 
gathered together and tossed into the Seine. 

Twenty-four years afterward her mother 
and brother petitioned the Pope for a new 
trial. The Pope issued a bull to the Arch- 
bishop of Rheims and others to reopen the 
case. The court sat in the splendid cathe- 
dral of Paris. The mother, weeping bitterly, 
told amid the shouts and cries of the sym- 
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pathizing multitude the story of her daugh- 
ter’s wrongs. Counsel pronounced panegyr- 
ics on the Maid, and vehemently abused 
Cauchon and his satellites; witnesses in- 
numerable were examined: princes of the 
blood, her old warrior comrades, royal coun- 
selors, burghers and their wives, — who had 
known and loved her,—old friends and 
neighbors from Domremy, her attendants, 
the notaries at the first trial, even the wretch 
who had then been ready to stretch her on 
the rack. A year went past in taking evi- 
dence and hearing argument, and then, on 
the 7th of July, 1456, in the palace of the 
Archbishop at Rouen, judgment was pro- 
nounced by these new judges, declaring 
that the articles set forth in the judgment 
pronounced against Joan were corruptly, 
deceitfully, calumniously, fraudulently and 
maliciously put together from her confes- 
sions by suppressio veri and suggestio falsi ; 
and the articles and judgment were avoided 
and annulled, and ordered to be taken off 
the files and destroyed. They decreed and 
declared that the proceedings and judgment 
contained fraud, calumny, injustice, incon- 
sistency and manifest error in law and fact, 
and pronounced that Joan and her kinsfolk 
had received no mark or stain of infamy by 
reason of such proceedings; and they or- 
dered proclamation should be made of this 
new judgment, and sermons preached where 
she had suffered, and a cross erected to 
keep her in everlasting remembrance, and 
to provoke prayers for her salvation and 
that of other departed souls. Little this 
mattered to the Maid of Orleans, who had 
long been with the church-at-rest, awaiting 
patiently the days of the Church Trium- 
phant. 

To return to De Rais. In 1433 he gave 
up the-camp and yielded himself up to ex- 
travagance and voluptuousness. Soldiers 


and priests, actors and builders, cooks and 
feasters, were the outward and visible ob- 
jects of his attention and wild lavish expend- 
But within the dark and _ lonely 


iture. 





recesses of his castles of Champtoce and 
Machecoul he abandoned himself to unnat- 
ural lusts — his victims were children whom 
he quickly slew, finding his chief enjoyment 
in the death throes of these helpless ones, ° 
gloating over their sufferings as he skillfully 
mangled them, and drew out to fearful length 
their agonizing tortures. When death had 
come, this Herod would criticise the beauties 
of these innocents, and kiss those parts that 
pleased him most. Rachel wept for four- 
score or more of her children. 

Still greater sins in the eyes of the Inqui- 
sition were committed by De Rais. He 
sought long and earnestly, and ever hopeful 
of immediate success, for the philosopher’s 
stone; and to his study and practice of al- 
chemy he added that of necromancy, had 
dealings with devils and familiar demons, 
and summoned spirits from the vasty deep 
to help him in his search for gold — gold 
—gold. One Francisco Prelati was his 
chief magician. He had a familiar spirit 
yclept Barron, who always came when the 
Italian was alone, but was too shy when the 
knight was present. Once the demon 
spread countless ingots of gold around the 
room, but told Prelati not to let them be 
touched for some days. When Gilles heard 
this good news, he wanted at the very least 
to feast his eyes upon the treasure. Prelati 
took him to the door of the room to show 
him the sight, but on opening it he cried out 
that a great green serpent was coiled upon 
the floor, and, taking to his heels, Gilles fol- 
lowed suit; the valiant knight seized a cru- 
cifix in which was a piece of the true cross, 
and then he was brave enough to want to 
return, yet on being warned that these holy 
articles only made the danger greater, he 
desisted. In the end the mean devil turned 
the ingots into tinsel, which, when handled, 
became a tawny dust. Gilles tried to make 
agreements with the demon to obtain 
knowledge, wealth and power, signing them 
with his blood; he even offered through 
Prelati a child’s hand, heart, eyes and blood, 
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but all in vain. It was this demon (or some 
kindred spirit) that in spite or rage changed 
Gilles de Rais’s splendid beard of red into a 
brilliant blue. And even yet the peasants 
around Tiffauges, Champtoce and Mache- 
coul know this baron by the name of Blue- 
beard. 

Demons were numerous in those days. 
Old Burton tells us that Paracelsus stiffly 
maintains that the air is not so full of flies in 
summer as it is at all times of invisible dev- 
ils. The blessed Reichhelm, about 1370, 
received from God the gift of being able to 
discern the aérial bodies of these creatures ; 
he often saw them as thick as dust or as 
motes in a sunbeam, or thickly falling rain; 
all material sounds, water falling, stones 
clashing, winds blowing, according to this 
worthy abbot, are but their voices. 

In that day a man who invoked a demon, 
thinking it to be no sin, was a manifest 
heretic; if he knew it was a sin, he was not 
a heretic, but was to be classed as such; 
while to expect a demon to tell the truth 
was the act of a heretic. To ask a demon, 
even without adoration, that which depended 
upon the will of God, or man, or upon the 
future, was heresy, and heresy was cogniza- 
ble by the Church alone, and its punish- 
ment was death. 

Those who practiced magic were prose- 
cuted with the utmost rigor of the law; 
crucifixion or the beasts.was the sentence 
under the Roman Empire, and the fagot 
and stake remained for long centuries the 
punishment of such impostors. Even to 
understand the art was banishment or death, 
according to the rank of the criminal. 

Justice, though lame of foot, at last ap- 
peared on the scenes. In view of his ex- 
travagances, De Rais’s friends had already 
obtained from Charles VII, in due legal 
form, an edict enjoining him from alienat- 
ing his lands and revenues, and all persons 
from buying them from him. However, 
there were in those days, as ever since, 
money lenders willing, for consideration, to 





take risks. At length two of his chief 
creditors, Duke Jean of Brittany and Jean 
de Malestroit, bishop of Nantes, were anx- 
ious (as moderns would say) to realize on 
their securities, and perchance both Church 
and State hoped to gain by forfeitures that 
might result from De Rais’s conviction of the 
crimes, rumors of which filled the air. 

The Marshal precipitated matters. He had 
sold the castle of St. Etienne de Malemort to 
the treasurer of the duke, and delivered seisin 
thereof to the purchaser’s brother, who had 
received the tonsure and wore the habit of 
a clerk. Some quarrel arose, and the Mar- 
shal with armed followers seized the castle, 
and took the monk in church while hearing 
mass, carrying him off a prisoner, laden hand 
and foot with chains. Gilles was forced by 
the duke to give up his captive and the 
castle; then he imagined all was well again, 
but the Church was not inclined to overlook 
his sacrilege in violently interrupting mass, 
and his sin in violating its immunities in the 
person of the monk. On the 13th of Septem- 
ber, 1440, the bishop launched his thunder- 
bolts, charging Gilles with murdering many 
children after gratifying his lust on them, 
and with invoking a demon with horrid rites, 
with entering into compacts with him, and 
other crimes and offenses savoring of heresy, 
and citing the accused to appear for trial on 
the 19th. 

Gilles made no resistance and, when at the 
hearing the public prosecutor accused him of 
heresy, he boldly offered to purge himself be- 
fore the bishop, or any other ecclesiastical 
judge. A day was fixed for his appearance 
before the bishop and the vice-inquisitor of 
Nantes. Meanwhile, his servants were ex- 
amined; had these proved unwilling wit- 
nesses, or prevaricated or equivocated, there 
was the gentle persuasion of the torture 
chamber (which was even more freely used 
on witnesses than on principals) to refresh 
their memories and loosen their tongues. 
Information was gathered, the matter was 
noised abroad, sorrowing parents came upon 
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the scene clamoring for their despoiled and 
lost ones; On October 8th he was brought 
before his judges, and the articles of accusa- 
tion were orally stated by the prosetutor. 
Gilles appealed. fromthe court, but his” ap- 
peal was promptly dismissed. Without 
counsel, or legal assistance, he was called 
upon, without aid or preparation, to defend 
his life. The prosecutor took the oath jura- 
mentum de calumnia, to tell the truth and 
avoid deceit, and demanded that Gilles 
should do the same. He, however, stoutly 
refused, though threatened with excommuni- 
cation, denouncing all the charges as false. 
On the 13th he again was brought up, and 
the accusations, in a formidable list of forty- 
nine articles, were presented. Again he re- 
fused to plead; they were not his judges, he 
had appealed. Then his knightly spirit rose 
and he roundly denounced the right reverend 
ecclesiastics as simoniacs and scoundrels be- 
fore whom it was a disgrace for him to ap- 
pear. However, the dire indictment was read 
and as he refused to answer it, save by stig- 
matizing the charges as a pack of lies, he 
was pronounced contumacious and excom- 
municated, and he was given forty-eight 
hours in which to frame his defense. (In 
England, from early in the fifteenth century 
until 1772, a prisoner who refused to plead 
was subjected to peine fort et dure, that 
is, he was pressed to death. Poor Mar- 
garet Clitherow in 1586, for hearing mass, 
died beneath some seven or eight hundred 
weight; the Inquisition deemed a prisoner 
standing mute, as contumacious, or the act 
was considered equivalent to a confession, 
and the obdurate accused was forthwith 
handed over to the secular arm.) 

The indictment contained well-nigh every 
charge that could be made against the un- 
fortunate man: the charge of sacrilege and 
violation of clerical immunity committed at 
St. Etienne, immoderate eating and drink- 
ing, child murder, unnatural crimes, heretical 
apostacy and the invocation of demons. 

The poor wretch now saw, from the de- 





tails giver him, that his accomplices had 
betrayed him, and when next brought before 
the court: humbly submitted to his judges, 
craved pardon for insulting them, and abso- 
lution from the excommunication, confess- 
ing in general terms his guilt; but, when 
required to answer in detail, denied the in- 
vocation of demons and many other crimes, 
promising, however, to admit any evidence 
produced against him. Witnesses were 
examined, and day after day Gilles ad- 
mitted accusation after accusation. The 
prosecutor was determined to wring the 
whole story from the unhappy man, and ob- 
tained an order that he be put to the torture. 
All was in readiness, the hero of many a 
well-fought field trembled at the thought 
of the pangs he would endure, and humbly 
begged for a brief respite. It was granted, 
and then the Marshal of France, who had 
so often braved death, quailed at the idea of 
being suspended by a cord wound round 
his wrists, and being jerked up and down 
while heavy weights were fastened to his 
feet, and confessed everything “ freely and 
willingly, and without evasion of any kind,” 
as the official report declared. No further 
talk of torture by the prosecutor, no effort 
made by the once haughty baron save to 
win pardon from God and the Church, and 
the parents of the murdered children. 

On the 25th, the court gave judgment, 
both judges finding him guilty of heretical 
apostacy and horrid invocation of demons, 
by which he had incurred excommunication 
and other penalties, and for which he would 
be punished by canon law. The bishop 
alone (for he alone had jurisdiction on these 
points ) condemned him for unnatural crimes, 
for sacrilege, and violation of the immuni- 
ties of the Church. No punishment was 
mentioned, but condemnation for heresy 
carried with it total confiscation of the 
heretic’s property, and inflicted certain dis- 
abilities for two generations. The charge 
of murder had been left to the secular court, 
where it properly belonged. It had served 
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its purpose, in exciting popular odium — in 
fact, the whole ecclesiastical trial was use- 
less, save as assisting the civil process, and 
leading up to a confiscation of his estates. 
On bended knee, with sighs and groans, 
the convicted man asserted that he had not 
knowingly lapsed into heresy, but as the 
Church asserted that he had, he begged for 
pardon, and to be received back into the 
fold and absolution for his transgressions. 
All these were accorded. 

Next, he had to appear before the secu- 
lar court, which had been proceeding 
against him while the ecclesiastical trial was 
in progress, and which had already con- 
demned to death two of his accomplices. 
On arraignment, he pleaded guilty of mur- 
der, and freely confessed his transgressions. 
Quickly came the sentence; his goods were 
declared forfeited, and he was condemned 
to be hanged and burned, and that he 
might have opportunity to crave mercy 
from God, his execution was delayed until 
the next day at an hour after noon. At his 
urgent prayer he was allowed to be exe- 
cuted with his two convicted servants, that 
(as he said) being the cause of their sins, 
he might admonish them, and show them 





the example of a good death, and bv the 
grace of God be the cause of their salva- 
tion. The clergy also were requested to at- 
tend the execution. 

The next day saw the clergy’and well- 
nigh the whole population of Nantes march- 
ing through the streets, singing solemn lita- 
nies, and praying for the salvation of those 
about to die. As they went to the scaffold 
Gilles assured his old servants and fellow 
sinners that so soon as their souls left their 
bodies they would all meet in Paradise. The 
men were as penitent and as full of the 
grace of assurance as their master. All 
mounted platforms over piles of faggots, the 
halters round their necks were attached to 
the gallows above, the stands were pushed 
away, the bodies swung off, and their souls 
went—ah! whither? The piles of wood 
were lighted, the bodies of the servants were 
burnt to ashes, but when the rope around 
Gilles’ neck burnt through and his body fell, 
the noble dames of his kindred rushed for- 
ward and rescued it from the fire. It was 
honored with a magnificent funeral, some of 
the bones being first abstracted to be kept 
by his family as relics of his repentance. 

His widow married a year afterward. 
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SOME OLD LAW BOOKS. 


AW books are certainly among the 
things that have kept pace with the 
population. It is especially true of legal trea- 
tises that of the making of them there is no 
end; and there is scarcely a lawyer who wauld 
not add that much study of them is a weari- 
ness of the flesh. Although law books were 
amongst the earliest works that issued from 
the printing press in England—the statutes 
of Henry VII were printed by Caxton him- 
self —yet Coke, writing some two hundred 
and fifty years ago, could not count more than 
fifteen treatises on the law. Now the libra- 
ries in the Inns are scarcely less spacious 
than the dining halls, and the text-books, to 
say nothing of the reports and statutes, are 
to be numbered by their thousands. Copies 
of all the ancient works mentioned by Sir 
Edward Coke may be found in the libraries 
of the Inns and, though most formidable in 
appearance, some of them possess an interest 
for the general reader as well as the legal 
student. To Ranulph de Glanville, who 
was chief justice in the reign of Henry II, 
belongs the distinction of writing the first 
treatise on the law. He combined with the 
learning of the lawyer the valor of the sol- 
dier, and he is known to fame not only as the 
father of legal literature in England, but also 
as the captor of the king of Scots at the 
battle of Alnwick. Among the most precious 
volumes in Lincoln’s Inn Library is an MS. 
copy of his treatise more than five hundred 
years old. A peculiarity of Britton’s work, 
which is believed to have been written under 
the direction of Edward I, is that the words 
are put into the mouth of the King. This 
treatise was written in French, in which lan- 
guage law books continued to be written for 
nearly four centuries. During the same 


reign the commentary on English law called 
“ Fleta” was written. Nothing is known of 
the author except that he commenced and 





completed the work while he was confined in 
the Fleet Prison, a fact which explains its 
curious title. 

Littleton, who bears among Cook’s fifteen 
authors the most familiar name, was a judge 
of common pleas in the time of Edward IV. 
His celebrated work, the first edition of which 
was printed in 1841, is devoted to an expla- 
nation of the law as to the tenure of land. Its 


_ fame has, of course, been largely preserved 


by the remarkable commentary of Coke, 
which, according to the enthusiastic and elo- 
quent Fuller, will be admired “ by judicious 
posterity, while Fame has a trumpet left her 
and any breath to blow therein.” 

A modern legal writer, who arranged his 
work in the form of a dialogue, would be re- 
garded as frivolous. Yet this was the form 
in which two of the old jurists cast their 
works. Fortescue, who wrote his treatise in 
the reign of Henry VI, while in exile in 
France with the Prince of Wales and other 
members of the Lancastrian party, repre- 
sented himself as conversing with the young 
Prince on the laws of England, and proving 
their superiority to those of other lands. 
“ Doctor and Student,” which was written 
early in the sixteenth century by Christopher 
Saint Germain, of the Inner Temple, is a 
series of dialogues between “ A Doctor of 
Divinity and a Student in the Laws of Eng- 
land, concerning the Grounds of those Laws.” 
Perhaps the most interesting fact about this 
quaint production is that it was cited as an 
authority by the judges at the trial of Hamp- 
den. Ona fly leaf of the Lincoln’s Inn copy 
of Fitzherbert’s “Grand Abridgment of the 
Law” is the following curious inscription: 
“ Of your charity, pray for the soul of Robert 
Crawley, sometimes donor of this book, which 
is now worm’s meat, as another day shall you 
be that now art full lustye, that remember, 
good Christian. Farewell in theLord. 1534.” 
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The first edition was printed in 1516, and 
this is the date in the copy in Lincoln’s Inn 
Library, which is singularly rich in ancient 
volumes. It would appear that the pro- 
ducers of law books in Fitzherbert’s days 
were gifted with a greater love for art than is 
possessed by the authors of modern law 
books. Some of their pages were adorned 
by the most elaborate designs. The first 
part of “ Fitzherbert” contains a wood-cut 
of the king on his throne, whilst the second 
is ornamented by a wonderful collection of 
the Royal arms, a dragon and a greyhound, 
two angels, some scrolls, and a rose. It 
would be difficult for an illustrated law book 
to command the serious attention of lawyers 
in these days, even though its artistic embel- 
lishments came from Sir Frank Lockwood. 
After speaking of such writers as Bracton 
and Littleton, one hesitates to describe Black- 
stone’s Commentaries a3 an old law book. It 
was first published at Oxford, one hundred 
and thirty-seven years ago. But legislation 
moves so fast that to glance. at an early 
edition of the famous work is to believe that 
it is older than it actually is. No law book 
has ever enjoyed so great a measure of popu- 
larity. As many as twenty-one editions were 
published before any alteration was made in 
Blackstone’s text, and innumerable attempts 
have since been made to adapt it to the ever- 
changing law. How far these endeavors 
have been successful may be judged from the 
fact that the value of the Commentaries is 
now solely historical. As was once said, 
‘The cannonade which has been playing on 
the Commentaries exposing, as they do, so 
wide a front, has rendered them, as they were 
left by their author, a mere wreck.” Not a 
little of their popularity was due to the im- 
pressive style in which they were written. 
Never in a law book has lucidity been wed- 
ded so happily to felicity. It is clear, not- 
withstanding the complaints he addressed to 
his fellow tenant in Brick Court, that Black- 
stone’s literary powers were unaffected by the 
boisterous sounds in Goldsmith’s rooms over- 





head. The basis of the Commentaries was a 
series of lectures which Blackstone delivered 
at Oxford, and this may partly account for 
their sonorous note. Like most of the emi- 
nent legal writers of the old school, Sir 
William Blackstone was a judge. Here again 
a change may be observed. The bench is 
no longer recruited from the ranks of text- 
writers. Judges whose stepping-stones to 
fame were books are still to be found in the 
court. Lord Justice Lindley, for instance, 
owes his judicial seat largely to his standard 
work on partnerships. But there is now a 
strong tendency to exclude text-book writers 
from the active practice of the law, to make 
them a separate class of superior persons 
whose refined minds ought not to be devoted 
to anything less noble than the theory of the 
law. Among the first six leaders of the bar 
there is not one with any reputation as an 
author. ; 
During the past thirty years, the publi- 
cation of leading cases has been under the 
control of a council representative of both 
branches of the profession. ‘“ The Law Re- 
ports ” have not, however, caused such old 
established reports as the ‘‘ Law Journal Re- 
ports” to disappear. The earliest reports in 
the libraries of the Inns were issued in the 
reign of Edward II. Until the time of Henry 
VIII the business of reporting was in the 
hands of lawyers, who were paid by the 
Crown. Their reports, which were published 
annually, are known as ‘‘ Year Books.” These 
are among the most quaint and valuable vol- 
umes in the libraries. To modern eyes, it is 
true, neither their bulk nor price is impos- 
ing. At the end of the tenth book of Ed- 
ward IV’s reign, which consists of forty 
pages, are these words: “The price of 
thys book is iiiid unbounde.” The ordinary 
reader who looked for entertainment in these 
time-worn pages would suffer some disappoint- 
ment, but it is said that Serjeant Maynard 
‘had such a relish of the Year Book, that he 
carried one in his coach to devert his time 
in travel, and chose it before any comedy.” 
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After the Crown ceased to supply the courts 
with reporters, the business of preserving the 
important decisions of judges was undertaken 
by a succession of eminent lawyers, among 
the number being Coke and Plowden. Law 
reporters grew so numerous after the Res- 
toration, that a diminution in their number 
was regarded as imperative, and an act was 
passed prohibiting the publication of law 
books without the license of the judges. 
The rapid increase of reporters had, how- 
ever, no peculiar relation to the restoration 
of the Stuarts, for Bulstrode, the foremost 





reporter during the Commonwealth, alluded 
to the multiplicity of reports in these pictur- 
esque terms: ‘‘ Of late we have found so many 
wandering and masterless reports, like the 
soldiers of Cadmus, daily rising up and jost- 
ling each other, that our learned judges have 
been forced to provide against their multiplic- 
ity by disallowing of some posthumous reports, 
well considering that as laws are the anchors 
of the republic, so the reports are as anchors 
of laws, and therefore ought to be well 
weighed before being put out.” — Dublin 
Globe. 


THE BARBARIAN CODES. 


By Guy Car.Leton LEE. ; 


OR, centuries Rome imposed her legal 
system upon the world. But the time 
arrived when the world was no longer the 
shores of an “ Italian lake” and the Roman 
Law found rivals. It is true that at no period 
could these rivals claim a position or pres- 
tige comparable with the system that ema- 
nated from the Tiber or the Bosporus, yet 
in certain districts and for considerable 
periods barbarian codes. rivaled and even 
temporarily triumphed over the Roman Law. 
In considering the Barbarian Codes, so- 


called, we are working in the sources of Ger- 


manic law. We are investigating the begin- 
nings of those great systems which, in their 
subsequent developments and alterations, 
have, and are, dominating the Europe of to- 
day. 

It is beyond the scope of this paper to at- 
tempt to mention all those barbarian codes 
that have been preserved in whole or in part, 
and those which are known to us through 
evidence dehors the texts are equally foreign 
to our inquiry. It will be sufficient for our 
purpose to consider several typical collec- 
tions of laws or codes. 


At the outset it is a matter of prime ne- | 





cessity that we should agree upon matters 
of terminology. We must, therefore, think 
of a code as a collection of legal prescrip- 
tions relative to this or that people. Each 
tribe had its code and these have to a large 
extent been preserved and are to-day acces- 
sible to scholars through the principal libra- 
ries of the world. The price and rarity of 
the best modern editions of the texts pre- 
clude their general possession by students.! 


1 It is well to note the following collections : — 

Canciani, Barbarorum leges antique. Venice. 1781- 
1789. 5 books in 3 vol. folio. 

Walter, Corpus juris germanici antiqui, 1824. 3 vol. 
Complete, but its value is greatly diminished by recent re- 
search that has rendered much of Walter’s work and texts 
obsolete. 

Gengler, Germanische Rechtsdenkmaler. 1875. 

Pertz, Monumenta Germ. hist., Leges. 5 vol. folio. Also 


| Leges nationum germanicarum, in 4to. 


Biener, De Germano lege sua vivente, in Biener, Opus- 
cula academica, 1830. T. 1. ff. 427-440. 

Alimrath, Travaux sur histoire du droit frangais, ed. 
Warnkonig, T. 1. 1843, ff. 342-351. 

Davoud-Oghlou, Histoire de la législation des anciens 
Germains, Berlin, 1845, 2 vols. 

Stobbe, Personalitat und Territorialitaét des Rechts und 
die Grundsitze des Mittelalters iiber die collisio statutorum, 
in Jahrbuch des gemeinen deutschen Rechts, T. vi. 1863, 
ff. 1-60. 

Schréder, Lehrbuch der deutschen Rechtsgeschichte T. 
1. 1887, ff. 219-256. 

















XuiK 


The Barbarian Codes. 429 





We should bear in mind that the codes 
enjoying complete or partial authority among 
the Bavarians, Saxons, Lombards and the 
other tribes and peoples are by no means ex- 
act analogues of such modern collections as 
the Code Napoléon or the typical American 
code, that of the State of New York. 

If we were to institute a comparison be- 
tween the Barbarian Codes and their modern 
successors, it would not be with them as a 
whole but with the division known as the 
Criminal Code. This for the reason that the 
ancient codes consist in great part of pre- 
scriptions of Wehrgelds, and statements of 
punishments, for such codes were compiled 
when the office of the state was rather to 
determine the customary punishment for 
crime and thus to limit private vengeance than 
to punish the offender or to regulate civil 
controversies and dealings. A_ brilliant 
Frenchman speaking of the resemblance 
between barbarian and modern codes says, 
“Ils leur ressemblent comme les arriére- 
petits-fils peuvent ressembler aux aieux.” 

However much the laws of the tribes 
differed among themselves, they possessed 
in the manner or extent of their application 
one common characteristic that sharply de- 
marcated them from the Roman Law. The 
applicability of the law of the tribes was per- 
sonal; that of the Romans was territorial. 
That is to say, during a Teutonic predomi- 
nance each person subject to it was judged by 
the laws of the tribe or nation to which he be- 
longed. For example: If a Roman, a Visi- 
goth and a Burgundian lived in the terri- 
tory of the Salian Franks, the Roman might 
be judged by the Roman Law, the Visigoth 
by the Liber Judicum, the Burgundian by 
the Lex Gondobada, and the Salian by the 
Lex Salica. 


The principle of the personality of the law, 
however adapted to scantily settled districts 

Brunner, Deutsche Rechtgeschichte, T. 1. ff. 254-412. 

I take pleasure in referring the reader to the bibliog- 
raphies to be found in the erudite work by M. Paul Viollet 
entitled Histoire du Droit Civil Frangais, Paris, 1893. I 
acknowledge my indebtedness to M. Viollet’s research. 





and loosely organized peoples, was ill suited 
to the state of society that followed the 
solidification and centralization that pro- 
duced the nations of the Middle Ages. “ Per- 
sonality” was succeeded, though not with- 
out a long continued and bitterly contested 
struggle, by “ territoriality.” 

Divergent customs coalesced and modern- 
ized rules stood in the place of obsolete tra- 
ditions. Thus the way was prepared for the 
next step in legal development. This was 
taken when all the inhabitants of the same 
territory submitted to the same rule. When 
this forward movement was accomplished, as 
in the Middle Ages, ‘“ personality” disap- 
peared. 

The Barbarian Codes furnish a wide field 
of research. The scholar hesitates as to the 
point of attack. In this present inquiry we 
must decline the investigation of the Anglo- 
Saxon, Frisian, Thuringian codes, as well as 
others of importance. Yes, even the vast 
body of Lombard law that survived in por- 
tions of Italy down to the sixteenth century 
must yield precedence to the legal collections 
of the Franks, Visigoths and Burgundians, 
for the codes of these peoples are peculiarly 
illustrative of the phase of legal development 
by which the distinguishing character of the 
Barbarian Codes was eliminated. 

Of the Frankish codes that known as 
Salic law or the law of the Salian Franks is 
perhaps the most familiar to the general body 
of scholars. This familiarity arises from in- 
terest excited by the dynastic effect of that 
error in interpretation which has excluded 
females from royal succession in France as 
well as other so-called Salic lands. This error 
has given to the Salic law an importance in 
royal affairs that equals that of the Golden 
Bull or the Dispositio Achillea. 

Two other Frankish codes must be con- 
sidered, that of the Ripuarian Franks and 
that styled by Gaupp, Solim, de Coulange 
and others, Lex Francorum Chamavorum. 

The Salian Franks, even before the earliest 
date which scientific research has put upon 
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their codes, were now and again influenced 
by Rome. The Salic law was, however, a 
more or less official transcription of customs 
that antedated Justinian by many centuries. 
These customs were purely Teutonic, and 
consequently the code was also. Indeed, “ it 
was the most purely Germanic of all the Bar- 
barian Codes.” 

Yet the Salic law, as it has been handed 
down to us, is not without its Roman side. 
But it isnot the form or contents of the code, 
but the vehicle by which the laws have been 
transmitted, that is, through the Latin in 
which the manuscripts are written, that has 
given rise to the impression that the Salic law 
was largely affected by the Roman Law. Yet, 
aside from the language, it is generally ad- 
mitted that Roman influence was extremely 
slight. So much so that the Salic law may 
rightly be called Teutonic. 

The testimony of the language employed 
is neither conclusive nor important in deter- 
mining the character of the Salian or other 
barbarian codes, for the manuscripts that 
have been preserved are in all probability 
copies in Latin of earlier copies in the Frank- 
ish tongue. If the Latin manuscripts are 
not translations of earlier written codes, then 
they can at best be but the written evidences 
of ancient oral traditions. As Latin was the 
language of the educated portion of the com- 
munity in the earliest period of written codes 
it is reasonably certain that the Salian cus- 
toms, whether oral or written, were preserved 
unaltered by the current medium of thought, 
and the Malberg glosses go far to substan- 
tiate this theory. 

The date of the Salian code is uncertain. 
The most probable period assigned to its 
compilation seems to be the reign of Chlod- 
wig (Clovis). We may perhaps regard the 


years 468-488 as approximately correct. 
The various manuscripts of the Salic law ex- 
hibit such differences as to cause them to be 
divided into classes, the number of which 
Pardessus (Loz Saligue) places at five, and 
Hessels (Lex Salica) at eight. 





The code of the Ripuarian Franks, or the 
Lex Ribuariorum, dates from the eighth 
century. Unlike the Lex Salica, the various 
manuscripts fall more or less readily into one 
class and thus one of the greatest difficulties 
attending a critical study of the code is ab- 
sent. The text is, however, of a complex 
and heterogeneous nature. Sohm (Zietschrift 
fur Rechtgeschichte t. V.) has thrown much 
light upon this code. 

The Lex Francorum Chamovorum is the 
least important of the Frankish codes. The 
text is very short and contains little that is 
original. The consensus of authority classes 
it as a collection of local usages peculiar to 
a somewhat uncertainly defined area known, 
among other names, as Amor or Hama- 
land. 

The Frankish codes were for Franks, and 
the many Romans under subjection to the 
Franks were judged by Roman Law and that 
too by a Roman Law with which the Franks 
concerned themselves little if at all. They 
neither codified nor adapted it. Indeed, its 
very declaration and interpretation was for 
years left to the subject Romans themselves. 

The Visigoths and Burgundians were, dur- 
ing the centuries next following the Wander- 
ing, as tenacious of the principle of “ per- 
sonality” as the Franks. But the Roman 
influence in Spain and Burgundy exerted an 
earlier and more permeating effect upon the 
legal systems of those countries than on those 
of France and Germany. This influence was 
destined to establish the modern doctrine of 
“ territoriality.” 

The Burgundians and the Visigoths not 
only codified their own laws but promul- 
gated a modified and rearranged Roman 
code of Law. 

The Visigotho-Roman code of Spain pre- 
ceded by one hundred years the first purely 
Visigothic collection of laws of which a 
manuscript has been discovered. This Visi- 
gotho-Roman code was published by Alaric 
II (483-506) in the first decade of the sixth 
century. It is cited as the Liber Aniani— 
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from the official countersignature of Anianus 
the referendary that was attached to each 
authentic copy — as the Lex Romana Visi- 
gothorum or as the Breviarium Alarici, and 
it is under the last name or rather its angli- 
cized version, the Breviary of Alaric, that we 
best know this important code. Important 
because for centuries in western Europe it 
was the Roman Law, and when that law was 
cited the reference was to the Breviarium of 
Alaric and not to the Code of Theodosius. 
Important because before the discovery of 
the palimpsest of Verona (1816) we know 
scarcely anything of the Institute of Gaius 
or the Sentences of Paulus save from the 
Breviarium Alarici. 

This “ Barbarian Code” contained by no 
means contracted abridgments of the Code 
of Theodosius, the Novelles of Theodosius and 
his successors, the Institutes of Gaius, the 
Sentences of Paulus, Papinian, and other 
juris-consults. All these texts, save the In- 
stitutes of Gaius were accompanied bya com- 
mentary styled the Interpretatio. 

Although the manuscripts of the Romano- 
Visigothic code antedate the purely Visi- 
gothic code, yet the laws contained by the 
latter were centuries older in usage among the 
Goths than the Roman laws. But the pres- 
ervation of these early laws has been such 
that they have come to us ina series of frag- 
ments concerning which unsettled contro- 
versies still rage. These fragments have been 
attributed to the Kings Euric (466-483) ; 
Theudis (531-548); Alaric II (483-506) ; 
and to Leovigild (570-586). 

It is, however, that code attributed to 
Recceswinth (652-672) which is an enlarge- 
ment and continuation of the code of Chin- 
daswinth (644-652) that is of the greatest 
importance to our present inquiry. Chin- 
daswinth and Recceswinth gave a decided 
forward impetus to the long process of 
amalgamation between the Goths and the 
Spanish or descendants of the Roman pro- 
vincials, when they deprived the Spanish of 
their Visigotho-Roman law-book, the Bre- 





viarium Alarici, and substituted what was 
perhaps the first draft of the code known to 
the middle ages as the Liber Judicum or 
Forum Judicum. 

The Forum Judicum is by no means as 
purely Teutonic as the Lex Salica or Lex 
Ribuariorum. It is strongly tinctured by the 
Roman Law although the Roman Law was 
formerly interdicted by it. By this inter- 
diction a powerful blow'was struck at the 
“personality” of law. In the middle ages 
the Forum Judicum was translated into Cas- 
tilian and became the celebrated Fuero Juzgo, 
under which name it enjoyed a long success 
and high authority in Spain. 

The Burgundians were old neighbors and 
allies (foederati) of the Romans. Indeed, 
they were called to the aid of Rome by 
Valentinian I (370), and later in the middle 
of the fifth century were sought by the Gallo- 
Romans. In short the Burgundians were 
friends and imitators of the Romans, and it 
is therefore natural that Roman Law should 
find a place of honor in the Burgundian 
code, or codes, for, as among the Visigoths, 
there were two codes. The first of these 
was the Burgundian code proper. This was 
known by various titles: Liber constitu- 
tionum; Lex inter Burgundiones et Roma- 
nos; Liber legum Gundobati; Liber Gundo- 
bati and Lex Gundobada. Perhaps the most 
common citation was to the Lex Gundobada. 

Gondobad, King of the Burgundians, 
gathered the customary law and the edicts 
of his predecessors and promulgated two 
codes. That cited by his name is his second 
cade, revised by his son Sigismond in 517. 
The Lex Gundobada is impregnated with Ro- 
man Law. It differed from the Frankish 
codes in that it did not preserve the doctrine 
of “ personality.” It differed from the Gothic 
Liber Judicum, for by that law the strict 
“territoriality” of the law was enforced. The 
Lex Gundoba illustrated an intermediate 
stage of legal development in that it allowed 
the Burgundians in certain process to be 
judged by the Burgundo-Roman Law. 
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This code promulgated for the Romans of 
Burgundy has been styled variously: Lex 
‘Romana, Liber legis Theodosii et Novel- 
larum, Papianus, or Lex Papiania and it is 
by the name of Papinian that we most fre- 
quently read of it. The ascription of this 
code to the Roman juris-consult Papinianus 
is an error which has arisen from an error of 
an early copyist often repeated by later scribes. 

The Lex Papiania is an adaptation of the 
Theodosian code. It presents indications 
of a common parentage with the Interpre- 
tatio of the Breviarium Alarici. It contains 


fragments of the work of Roman jurists that 
By this | 


have not elsewhere been preserved. 








code the Wehrgeld system for centuries so 
peculiarly Germanic, is reimposed upon the 
Romans. With the Visigothic and Burgun- 
dian codes “ territoriality ” triumphs. 

What does all this amount to? Why 
should we study the Barbarian Codes or any 
other section of historical jurisprudence? 
The answers are plain. By such study we 
obtain a knowledge of legal foundations, we 
broaden the bases of legal principles, we 
anchor theories to firm facts. Again, these 
codes and other ancient laws afford a clear, 
and in many cases the only, guide to impor- 
tant periods of history. 


Fohns Hopkins University. October, 1897. 
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INTERSTATE ROBBERY. 


By JoHn ALBERT Macy. 


we July heat upon the city bore 
And summons came from mountain, plain, and 

shore, 
Inviting all with thermal woe oppressed 
To come and revel in a month of rest; 
When each mosquito whetted well his bill, 
Expecting soon his hungry self to fill; 
When hotel men, with nervous-handed greed 
Prepared the summer multitude to feed, 
She packed her trunk, forsook the city’s heat, 
And hastened far afield with eager feet. 
There in a world of solitude and shade 
For many weeks has lovely Phyllis stayed. 
Hear now a crime that strikes the soul with awe! 
Judges, give judgment! Lawyers, read the law! 
Hear ye the charge of robbery and the grounds: 
While in the country Phyllis gained ten pounds ; 
Now, if the riches of the jeweled East 
Were piled together and the pile increased 
A thousandfold, not all the treasure there 
With Phyllis’s little finger could compare. 
So if she brings from out another State 
Ten pounds of worth too priceless to relate, 
New Hampshire bears incalculable loss, 
When such a wealth its boundary line shall cross. 
And still the lovely robber goes at large, 
Unmindful of the weight of such a charge. 
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CHAPTERS IN THE ENGLISH LAW OF LUNACY. 


By A. Woop REeEnNToN. 


II. 


THE CRIMINAL RESPONSIBILITY OF THE INSANE. 


HE English law as to the criminal 

responsibility of the insane has had a 
curious history, in which America has borne 
a highly honorable part. For practical 
purposes the earliest attempt to deal with 
this branch of our law was made by Coke in 
1625. ‘In criminal causes,” said that great 
institutional writer, ‘as felony, etc., the act 
and wrong ofa madman shall not be imputed 
to him, for in those causes actus non facit 
reum nist mens sit rea, and he is amens, i.e., 
sine mente without his mind or discretion 
and furiosus solo furore punitur—a mad- 
man is only punished by his madness.” 
And again Coke says: ‘“ The execution of 
an offender is for example ut poena ad 
paucos malus ad omnes perveniat, but so it 
is not when a madman is executed, but 
should be a miserable spectacle, both against 
law and of extreme inhumanity and cruelty 
—and can be no example to others.” When 
we endeavor to extract from Coke, however, 
any definition of irresponsible insanity, little 
light or leading is to be extracted from his 
works. After assuring us that non compos 
mentis is the best term to describe “a man 
of no sound memory,” he proceeds as 
follows: ‘Non compos mentis is of four 
kinds: (1) an idiot who, from his nativity 
by a perpetual infirmity, is non compos 
mentis; (2) he that by sickness, grief or 
other accident wholly loseth his memory and 
understanding; (3) a lunatic that hath 
sometimes his understanding and sometimes 
not — aliguando gaudet lucidis intervallis 
and therefore he is called non compos 





mentis so long as he hath not understanding ; 
(4) he that by his own vicious act for a 
time depriveth 


himself of his 





memory 


and understanding as he that is drunken. 
But that kind of xox compos shall give no 
privilege to him or his heirs as for a 
drunkard who is voluntarius demon he hath 
no privilege thereby but what hurt or ill 
soever he doth his drunkenness doth aggra- 
vate it. Omune crimen ebrietas et incensit et 
detegit.” 

The most cursory student of these pas- 
sages, with their curious garniture of Latin, 
will observe that Lord Coke throws no light 
on the test by which the existence of that 
degree of non compos which the law recog- 
nizes as an excuse is to be determined. Fifty 
years later than Coke’s time we meet with 
the first attempt at anything of this kind in 
the works of Sir Matthew Hale, who became 
Lord Chief Justice of the King’s Bench in 
1671 and died in 1676. Hale divides 
insanity into (1) dementia naturalis, or a 
nativitate; and (2) dementia accidentalis, or 
adventitia; and then subdivides (2) into 
partial and total insanity. He then goes on 
to explain this famous subdivision. ‘There 
is a partial insanity and a total insanity. The 
former is either in respect to things —guoad 
hoc vel illud tnsanire —(some persons that 
have a competent use of reason in respect 
of some subjects are yet under a particular 
dementia in respect of some particular dis- 
courses, subjects or applications ), or else it is 
partial in respect of degrees, and this is the 
condition of very many, especially melan- 
choly persons, who, for the most part, dis- 
cover their defect in excessive fears or griefs 
and yet are not wholly destitute of the use 
of their reason, and their partial insanity 
seems not to excuse them in the committing 
any offense for its matter capital. It is 
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very difficult to determine the invisible line 
that divides perfect and partial insanity, 
but it must rest upon circumstances duly to 
be weighed and considered both by judge 
and jury, lest on the one side there be 
a kind of inhumanity towards the defects of 
human nature or, on the other side, too 
great an indulgence given to great crimes. 
The best measure I can think of is this: 
such a person, as 
laboring under mel- 
ancholy distempers 
hath yet, ordinarily, 
as great understand- 
ing asa child of four- 
teen years hath, is 
such a person as may 
be guilty of treason 
or felony.” 

Here we have the 
earliest legal criterion 
of punishable in- 
sanity. Sir James 
Stephen demolished 
it in two. brilliant 
sentences. ‘Surely 
no two states of mind 
can be more unlike 
than that ofa healthy 
boy of fourteen and 
that of a man labour- 
ing under melan- 
choly distempers. 
The one is healthy 
immaturity, the other diseased maturity, and 
between them there is no sort of resem- 
blance.” The phrase “ partial insanity” is 
also quite misleading and has been produc- 
tive of great mischief in the development of 
our criminal law. But we shall deal with 
this point lateron. At present it may suffice 
to notice the fact of the advance made by 
Hale on the views of Coke. Let us now 
take a few of the causes célébres which led to 
the growth of the English law in regard to 
the criminal responsibility of lunatics. We 
shall confine our attention to those that 
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are /oci classici in the best sense of the 
term. 

In 1723 Edward Arnold was tried at 
Kingston for firing at and wounding Lord 
Onslow. The judge was Mr. Justice Tracy. 
It was shown that the prisoner labored 
under delusions and imagined that Lord 
Onslow sent devils into his room at night to 
disturb and plague him. Mr. Justice Tracy 
told the jury that a 
prisoner, in order to 
be acquitted on the 
ground of insanity, 
must be totally de- 
prived of his under- 
standing and memory 
and not know what 
he is doing any more 
than an infant, a 
brute, or a wild beast. 
Of course Arnold was 
convicted after this 
summing up; but the 
capital sentence 
passed upon him was 
afterwards commuted 
to one of imprison- 
ment for life, at Lord 
Onslow’s instance. 
Mr. Justice Tracy has 
often been severely 
criticised for his adop- 
tion of this ignorant 
and inhuman. test, 
which has been scornfully styled the “ wild 
beast” theory. But noonewho keeps in view 
the asylum system which was in vogue in his 
day, and for a century later, and the deadly 
regularity with which it must have reduced 
all forms of insanity to the type of either 
mania or dementia, will be disposed to 
reflect too strongly on the memory of a 
judge who declined to extend to a prisoner 
whose disease did not conform to either of 
those types the protection of the law. 

The next case in the series with which 
we are dealing is that of Earl Ferrers, who 
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was tried in 1760 for the murder of his 
steward. The murder was planned deliber- 
ately; but the accused made no attempt to 
escape, and the evidence plainly showed 
him to be insane. He was, however, con- 
victed and executed. The only points of 
interest in connection with the case are the 
solicitor-general’s statement that the prisoner 
should be convicted unless it was proved 
“that he had not sufficient capacity to form 
a design and to know its consequences,” and 
Smollet’s extraordinary suggestion that luna- 
cy should not be a bar to punishment at all. 

“Perhaps,” says the historian, “it might 
be no absurd or unreasonable regulation in 
the legislature to divest lunatics of the privi- 
leges of insanity and in cases of enormity 
subject them to the common penalties of the 
law; for, though in the eye of casuistry 
consciousness must enter into the constitu- 
tion of guilt, the consequences of murder 
committed by a maniac may be as pernicious 
to society as those of the most criminal and 
deliberate assassination, and the punishment 
by death can hardly be deemed unjust or 
rigorous when inflicted upon a mischievous 
being, divested of all the perceptions of 
reason and humanity.” To the credit of 
England, it should be added, this argument 
has never, since Smollett’s time, been put 
forward by any responsible public man. 

In 1800 James Hadfield was tried in the 
court of King’s Bench, before Chief-Justice 
Kenyon and Justices Grose, Lawrence and 
Le Blanc, for having attempted to shoot 
King George III] in Drury Lane Theatre. He 
was prosecuted by Sir John Mitford, after- 
wards Lord Redesdale, Sir William Grant, 
afterwards Master of the Rolls, and Mr. 
Law, afterwards Lord Ellenborough, and 
defended by the Hon. Thomas Erskine, the 
greatest of English advocates and the ablest 
of English chancellors. Hadfield had at one 
time been a private in a dragoon regiment, 
had got his head severely wounded by 
sabre cuts at the battle of Limelles in 1794, 
and had been discharged from the army on 





account of insanity. He imagined that he 
had constant intercourse with the Almighty, 
that the world was coming to an end and 
that, like our Saviour, he was to sacrifice 
himself for its redemption, and though he 
would not be guilty of suicide he wished to 
precipitate these events by the appearance 
of crime in order that his life might be 
taken away from him by others. Erskine 
defended him with great, though sometimes 
over-estimated, ability, and he was acquitted. 
Lord Kenyon said to the jury, “ If a man is 
in a deranged state of mind at the time, he 
is not criminally answerable for his acts. 
The material part of the case is whether, at 
the very time when the act was committed, 
the man’s mind was sane.” This statement 
of the law marks a distinct improvement 
on the test prescribed by Mr. Justice Tracy, 
but it was not destined to hold the field. In 
Bellingham’s case in 1812, Sir James Mans- 
field summed up in the following terms: 
“There is a species of insanity where people 
take particular fancies into their heads who 
are perfectly sane and sound of mind upon 
all other subjects; but that is not a species 
of insanity which can excuse any person 
who has committed a crime unless it so 
affects his mind, at the particular period 
when he commits the crime, as to disable 
him from distinguishing between good and 
evil or judging of the consequences of his 
action.” His lordship then put the case to 
the jury thus: ‘ The question is this, whether 
you are satisfied that the prisoner had a 
sufficient degree of capacity to distinguish 
between good and evil and to know that he 
was committing a crime when he committed 
this act [the murder of the prime minister, 
Mr. Perceval] ; in that case you will find him 
guilty.” 

We come now to the great case which 
settled the English law as to the criminal 
responsibility of the insane on its present 
basis—The Queen v. McNaghten. On 
Friday and Saturday, the third and fourth 
of March, 1843, Daniel McNaghten was 
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tried at’ the Central Criminal Court, Old 
Bailey, London, before Chief-Justice Tindal, 
Mr. Justice Williams and Mr. Justice Cole- 
ridge, on a charge of having murdered Mr. 
Edward Drummond, the private secretary of 
Sir Robert Peel, then prime minister of 
England. The prosecution was conducted 
by Sir William Follett, the solicitor-general ; 
and Mr., afterwards Sir, A. E. Cockburn was 
the leading counsel for the defense. The 
material facts of the case lie within small 
compass. The prisoner was the natural son 
of a turner in Glasgow. Having served with 
his father as a journeyman for three years, 
he was apprenticed, and then settled in 
business on his own account. He was of 
steady temperate habits, but taciturn of dis- 
position. After a time McNaghten began 
to labor under the well-known “ mania of 
suspicion.” He believe. that he was perse- 
cuted and haunted by spies night and day. 
Apart from this delusion he was rational 
and shrewd, with the shrewdness of his 
race. In 1842, he went to London. Sir 
Robert Peel was Tory prime minister, and 
McNaghten seems to have been possessed 
with the idea that if his life were taken away 
the persecution to which he thought him- 
self subject would cease. He watched the 
movements of the premier closely and hung 
about the Government buildings near White- 
hall. On Friday, January 20, Mr. Drum- 
mond was returning from Charing Cross to 
the prime minister’s official residence in 
Downing Street. McNaghten, who was on 
the outlook, mistook his identity and shot 
him from behind. The unfortunate gentle- 
man died January 25. The fact that 
McNaghten had done the deed was indispu- 
table and undisputed, and his only chance of 
escape was a plea of insanity. 

The English law as to the criminal respon- 
sibility of the insane was then, as we have 
seen, in the second stage of its development 
The ‘wild beast” theory promulgated by 
Mr. Justice Tracy in King v. Arnold had 
been replaced by the “ general right and 





wrong theory,” in the twilight of which 
Bellingham and Bowler were judicially mur- 
dured. In defending Hadfield, in 1801, 
Erskine had endeavored to make delusion 
the test of criminal responsibility in mental 
disease. But there can be no doubt that 
the accepted law of England in 1843 was 
correctly stated by Sir William Follett in his 
opening speech on the prosecution of 
McNaghten. ‘The whole question will turn 
upon this—if you believe the prisoner at 
the bar, at the time that he committed this 
act, was not a responsible agent; if you 
believe that when he fired the pistol he was 
incapable of distinguishing between right 
and wrong; if you believe that he was under 
the influence and control of some disease ‘of 
the mind which prevented him from being 
conscious that he was committing a crime; 
if you believe that he did not know that he 
was violating the law, both of God and of 
man, then, undoubtedly, he is entitled to your 
acquittal. But... nothing short of that will 
excuse him upon the principle of the English 
law. To excuse him, it will not be sufficient 
that he labored under partial insanity upon 
some subjects ; that he had a morbid delusion 
of mind upon some subjects which could not 
exist in a wholly sane person; that is not 
enough if he had that degree of intellect which 
enabled him to know and distinguish between 
right and wrong; if he knew what would be 
the effect of his crime and consciously com- 
mitted it, and if with that consciousness he 
willfully committed it.” Now if this were — 
and it was— an accurate exposition of the 
law, there was no evidence that McNaghten 
was legally insane, and he ought in strictness 
to have gone the way of Bellingham and 
Bowler. But Cockburn proved himself no 
unworthy successor of Erskine, and gained 
a signal victory, not only over the Crown, 
but over the law. The exordium of his 
speech, although somewhat flowery, is 
singularly effective, and as it is a fair exam- 
ple of his early forensic style we shall give a 
few extracts from it: 
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“] rise to address you on behalf of the 
unfortunate prisoner at the bar, who stands 
charged with the awful crime of murder, 
under a feeling of anxiety so intense, of 
responsibility so overwhelming, that I feel 
almost borne down by the weight of my 
solemn and difficult task. Can I dare to 
hope that, even among you who are to pass 
in judgment on the accused, there can be 
one who has not brought to the judgment 
seat a mind imbued with preconceived 
notions on the case which is the subject of 
this important inquiry? In all classes of 
this great community, in every corner of 
this vast metropolis, from end to end, even 
to the remotest corner of this extensive 
empire, has this case been already canvassed, 
discussed, determined, and that with refer- 
ence only to the worth of the victim and the 
nature of the crime; not with reference to 
the state or condition of him by whom that 
crime has been committed; and hence there 
has arisen in men’s minds an insatiate desire 
of vengeance; there has gone forth a wild 
and merciless cry for blood!, to which you 
are called upon this day to minister? Yet 
do I not complain. I am not unmindful of 
the presence in which I am to plead for the 
life of my client. I have before me British 
judges to Whom I pay no idle compliment 
when I say that they are possessed of all the 
qualities which can adorn their exalted 
station, or ensure to the accused a fair, a 
patient and an impartial hearing. I am 
addressing a British jury, a tribunal to which 
truth has seldom been a supplicant in vain. 
I stand in a British court, where Justice, with 
Mercy for her handmaid, sits enthroned on 
the noblest of her altars dispelling by the 
brightness of her presence the clouds which 
occasionally gather over human intelligence 
and awing into silence by the holiness of 


1 Serjeant Shee borrowed a hint from this passage for the 
exordium of his defense of Palmer in 1856 — “ You know 
that a conviction of the guilt of the prisoner has impressed 
itself upon the whole population, and that by the whole popu- 
lation has been raised, in a delirium of horror and indigna- 
tion, the cry of blood for blood.” 
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her eternal majesty the angry passions 
which at times intrude beyond the threshold 
of her sanctuary and force their way even to 
the very steps of her throne. In the name 
of that eternal justice, in the name of that 
God, whose great attribute we are taught 
that justice is, I call upon you to enter upon 
the consideration of this case with minds 
divested of every prejudice, of every passion, 
of every feeling of excitement. Inthe name 
of all that is sacred and holy, I call upon 
you calmly to weigh the evidence which will 
be brought before you and to give your 
judgment according to that evidence. And, 
if this appeal be not, as I know it will not 
be, made to you in vain, then, gentlemen, I 
know the result, and I shall look to the issue 
without fear or apprehension.” Having thus 
aroused the interest and sympathy of the 
jury Cockburn proceeded to deepen the 
impression he had made. By the law of 
England, insanity was undoubtedly and with 
eminent reason an exculpatory plea. His 
contention would be that McNaghten was, 
and had been at the critical period, insane. 
This contention would be supported by the 
evidence of the prisoner’s relatives and 
friends, and by testimony still more unim- 
peachable — from medical experts and 
from the authorities of his native place. 
The existence of insanity was a question not 
only of fact but of science, and those that 
were brought into daily and hourly contact 
with the insane were alone ‘competent to 
judge of the nice and shadowy distinctions 
which mark the boundary line between men- 
tal soundness and mental disease.” Here 
any interference with the functions of the 
jury was disclaimed by the subtle advocate: 
‘IT do not ask you to place your judgment 
at the mercy, or to surrender your minds 
and understandings to the opinions of. any 
set of men —for, after all, it must be left to 
your consciences to decide. I only point 
out to you the value and importance of this 
testimony.” 

Then followed a brilliant picture of the 
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eighteenth century asylum system, when 
“darkness and solitude .. . the dismal cell, 
the bed of straw, the iron chain, and the 
inhuman scourge were the fearful lot of 
. those who were best entitled to human pity 
and to human sympathy as being the victims 
of the most dreadful of all mortal calami- 
ties.” The then recognized tests of responsi- 
bility in mental disease were the product of 
that age of ignorance, folly and crime. Hav- 
ing administered this deadly blow to the 
“wild beast” theory and the “ general right 
and wrong” theory and, having once more 
driven home into the minds of his audience 
the conviction that science was far in ad- 
vance of law as regards the nature of mental 
disease, Cockburn went on to analyze 
Erskine’s, or as he said, ‘“‘ Lord Erskine’s,” 
defense of Hadfield, treating it as if it were 
a charge or a judgment instead of a forensic 
oration, and put forward with consummate 
skill the two main points on which he relied. 
Insanity and delusion were inseparable, and 
partial insanity both might and did exist, and 
ought, where it existed, to entail irresponsi- 
bility as a consequence. ‘ By anyone of the 
legion of casualties by which the material 
organization may be affected, any one or all 
of the various faculties of mind may be dis- 
ordered— the perception, the judgment, 
the reason, the sentiments, the affections, the 
propensities, the passions— and the mistake; 
existing in ancient times which the light of 
modern science has dispelled, lay in supposing 
that in order that a man should be mad it was 
necessary that he should exhibit those 
symptoms which would amount to total 
prostration of the intellect; whereas modern 
science has incontrovertibly established that 
any one of these intellectual and moral func- 
tions of the mind may be subject to separate 
disease and thereby man may be rendered the 
victim of the most fearful delusions, the 
slave of uncontrollable impulses impelling 
or rather compelling him to the commis- 
sion” of crime. 

Cockburn fortified his position by the 





authority of Dr. Ray. If sound, it was 
clearly an answer to the case for the Crown. 
McNaghten might well be rational in the 
ordinary affairs of life and yet the victim of 
partial delusion. The act was motiveless. 
It was committed in broad daylight and 
there was no effort at escape. Cockburn 
closed his speech with effective quietness. 
‘Gentlemen, the life of the prisoner is in 
your hands; it is for you to say whether 
you will visit one, on whom God has been 
pleased to bring the heaviest of all human 
calamities, the most painful, the most appall- 
ing of all mortal ills, with the consequences 
of an act which most undoubtedly but for 
this calamity never would have been com- 
mitted.” 

The result could not be doubtful. After 
hearing the evidence for the defense, Chief- 
Justice Tindal stopped the case and the 
prisoner was justly, but illegally, acquitted 
on the ground of insanity. This verdict 
provoked a remarkable outburst of public 
feeling, and the “general right and wrong 
theory” died hard. One member of Parlia- 
ment, Sir Valentine Blake, moved for leave 
to bring in a bill abolishing the plea of 
insanity in cases of murder, except where 
the accused was known and reputed to be a 
maniac and not afflicted with partial insanity 
only, and that the standing orders of the 
House should be suspended till the bill was 
passed! But the gallant member found no 
contemporary legislator hardy enough to 
second his motion, and this piece of inchoate 
legislation was happily strangled at its birth. 
In spite of this exhibition of good sense, 
however, the crusade against the doctrine of 
partial insanity was carried briskly on. Sir 
Nicholas Tindal was generally condemned 
for having stopped the prosecution of 
McNaghten. Even the sober Scottish judg- 
ment of Lord Campbell was disturbed. At 
length the House of Lords submitted to the 
common law judges a series of questions 
relating to the criminal responsibility of the 
insane. The answers of the judges — known 








440 The Green Bag. 





as “The Rules in McNaghten’s Case” — 
established what has been called the “ par- 
ticular right and wrong theory,” whereby the 
test of responsibility in mental disease is 
made to consist in the prisoner's knowledge, 
not of the difference between right and 
wrong in the abstract, but of the nature and 
moral quality of the particular crime with 
which he is charged. 

These rules have, since 1843, been riddled 
with medical and legal criticism, for Henry 
Maudsley, in his ‘“ Pathology of Mind,” 
pointed out the absurdity of expecting 
lunatics to reason sanely from their delusions 
as premises. The late Sir James Stephen 
argued that the word “know” was wide 





enough to excuse a man who was prevented 
by mental disease from taking a clear and 
comprehensive view of the consequences of 
his actions. Dr. Ira Ray, the great American 
medical jurist, collected innumerable cases 
where the will and not the intellectual faculty 
of insane persons is diseased. Judge Palmer 
of Alabama, in his memorable opinion in 
Parsons v. The State, restored the sound 
view indicated by Chief-Justice Kenyon in 
Hadfield’s case. Other American judges 
have followed suit, and the English Bench 
itself is now ripe for the admission of 
loss of self-control arising from mental 
disease as exculpatory plea in criminal 


cases. 
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INVIOLABILITY OF THE HUMAN BODY. 


By Irvinc Browne. 


HE law is very punctilious about the 

sanctity of the human body, and will 
not tolerate any invasion of one man’s body 
by another, against the will of its owner, 
except when directed by the ministers of 
public justice or the authorized custodians 
and trainers of the frame. In aid of this 
protection the law extends the arm of crim- 
inal justice. There are a few persons priv- 
ileged to make an assault —the sheriff, the 
policeman, the father, the school teacher, 
the railway conductor, the janitor of a pub- 
lic building, the master (of an apprentice), 
and most frequently of all, the slippered 
mother. In olden days it was commonly 
said, but never adjudged (except once in 
Mississippi), that a husband could lawfully 
chastise his wife; but we have changed all 
that, and now it is held that he may not, 
even if she is drunken and saucy and keeps 
forbidden company. Com. v. McAfee, 108 
Mass. 458; 11 Am. Rep. 383. And even 
Mississippi has come into line, Harris v. 
State, 71 Miss. 462, and repudiates this 
“revolting precedent.” One pagan court 
has decided that a parent is not punishable 
for excessive chastisement of his child, un- 
less malicious and permanently injurious or 
disfiguring. State v. Jones, 95 N. C. 583; 
59 Am. Rep. 282, and another absurd court 
decides that a pedagogue may chastise a 
pupil for fighting away from school and out 
of school hours. Hutton v. State, 23 Tex. 
Ct. App. 386; 59 Am. Rep. 776; and so 
where the offense was profanity on the way 
home. Deskins v. Gore, 85 Mo. 485; 55 
Am. Rep. 387. I doubt the propriety of 
lengthening the arm of the pedagogue to 
this extent, or of investing him with the 
parental power of correction in matters of 
manners disconnected from the school. 





This anxious legal care of the human 
body begins at a very early period —as 
soon as it is conceived —and protects the 
child in its mother’s womb against the de- 
structive inclinations of others, even of its 
own parents. But the law does not go so 
far in its protection in matters of mere civil 
contract. Therefore it has been adjudged 
that a railroad company is not answerable 
for the death, through its negligence, of an 
unborn infant present on its train in the per- 
son of its passenger mother. Walker v. Gt. 
North. R. Co., 28 L. R. Irish, 69; 32 Cent. 
L. J., 197. The child, however, when born, 
may maintain an action of damages for the 
death of his mother caused by negligence. 
The George and Richard, L. R. 3 Adm. 465. 
The same is held of a child whose father is 
killed by intoxication caused by another, 
although born after the father’s death. 
Quinlan v. Welch, 141 N.Y. 158. These 
results come through the medium of Lord 
Campbell’s Act and the Civil Damage Acts. 
Though father and mother forsake the child 
when born, yet humane societies will take it 
up, and protect its budding frame from the 
greed of theatrical exploiters of infant prod- 
igies, and circus exhibitors of child acro- 
bats, and the legislature will intervene to 
prevent avaricious employers from stunting 
its growth by long or late hours. 

So careful is the law of the human body 
that it regards the slightest intentional an- 
gry or unlawful touching of it as constitu- 
ting an assault and battery, punishable 
criminally. The ancient books lay it down 
that to throw water on the clothes, or spit 
on the person, or throw a firecracker at, or 
set a dog on, or cut off one’s hair, or strip 
off one’s clothing, constitutes a criminal of- 
fense, although no injury is done to the 
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body. Shylock complained that the mer- 
chant had “spit upon his Jewish gaber- 
dine,” and the Venetian court practically 
held that his own proposal of revenge was 
an assault. In Draper v. Baker, 61 Wis. 
450, a verdict of $1,200 against a man for 
spitting in a woman’s face in a courthouse 
was deemed not excessive. In People v. 
McMurray, 1 Wheel. Cr. Cas. 62, Mrs. 
Parker, “‘a respectable woman, living in the 
Bowery,” having sold the defendant Jane 
some paint, and, going to her house to dun 
her for payment, found. her painting, and 
some of the very paint from her brush was 
dropped out of a second-story window on 
Mrs. Parker while retreating, ‘which effec- 
tually destroyed her silk dress.” This was 
really too much —to have her gown ruined 
by the paint which had not been paid for, — 
and the court held this an assault if proved. 
The counsel do not appear to have made 
the point that Mrs. P. was contributorily 
negligent in going collecting in a silk gown. 
But the jury found the defendant not guilty, 
and so the respectable Mrs. Parker not only 
lost her gown but also her paint, except 
that which she brought away on her gown. 

The law goes even further and holds that 
there may be an assault even where there is 
no touching or threat of touching, provided 
the acts in question indicate the purpose to 
assault, as where one enticed a child into a 
secluded place, and was there detected near 
her indecently exposed. Hays v. People, 1 
Hill, 351. 

If the act is intrinsically and grossly care- 
less or dangerous, the force need not be 
directly nor even intentionally communi- 
cated. As in the famous ancient case of 
Scott v. Shepherd, 2 Bl. 892, where the fire- 
work was tossed from hand to hand by 
several trying to avoid it, and the original 
thrower was held responsible for its final 
explosion; and so where one pushed a 
drunken man against another and hurt the 
latter, Short v. Lovejoy, Bull. N. P. 16; and 
so where one whipped his horse until it ran 





away and against a man, Gibbons v. Pepper, 
4 Mod. 405. 

If the act is so grossly negligent or reck- 
less as to indicate a disregard of human life 
or safety, the actor may even be punished 
criminally. As in the case of a careless 
railway conductor, or a careless keeper of a 
dangerous wild beast, or one who “did not 
know it was loaded.” Reg. v. Spencer, 10 
Cox C. C. 525; Com. v. Hartwell, 128 Mass. 
415; 35 Am. Rep. 351; State v. Hardie, 
47 Iowa, 647; 29 Am. Rep. 496. 

But ordinarily the act must be intentional. 
It does not arise from mere ordinary negli- 
gence. So if a man should break his wife’s 
ribs while lovingly embracing her, it would 
not be acriminal assault. Queen v. Clarence, 
22 Q. B. Div. 23; and so if he injures 
another while driving fast. Com. v7. Adams, 
114 Mass. 323; 19 Am. Rep. 362. The 
wife and the foot passenger must keep out 
of the way. 

In all such cases, however, there may be 
a recovery of damages in a civil action, 
although the criminal intent is lacking. As 
for example, when a careless bicyclist rides 
down a foot passenger, Mercer v. Corbin, 
117 Ind. 450; 10 Am. St. Rep. 76; or 
where one is injured by the glancing of 
a bullet carelessly fired at a mark, Welch v. 
Durand, 36 Conn. 182; 4 Am. Rep. 55; 
or is killed by a discharge of musketry in 
practice by a regiment at the command of 
the colonel, one gun being carelessly left 
loaded, Castle v. Duryea, 32 Barb. 480; or 
where an infant shoots another while playing 
with a gun, Conway v. Reed, 66 Mo. 346; 
27 Am. Rep. 354; or negligently shoots 
another while hunting, Haskins v. Watkins, 
77 Hun. 360; or while “ firing a salute” to 
induce a restaurant keeper to open unto 
him, Daingerfield v. Thompson, 33 Gratt. 
136; 36 Am. Rep. 783. In none of these 
instances of mere carelessness without mali- 
cious intent is there any criminal liability, 
but the careless party must respond in 
money. Nor can he invoke the principle 
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that he is not answerable for inevitable acci- 
dent or the act of God, if his act was unlaw- 
ful or the injury intentional or committed 
with an original design rendering the injury 
possible. See notes, 1 Eng. Rul. Cas. 208, 
209. 

The law formerly made so much allowance 


- for the ignorance of physicians that it would 


not punish for murder the quack Thompson, 
who was the founder of the “‘ Thompsonian” 
school of vegetable remedies, sweating and 
purging, and who purged one patient of his 
life. (This precious imposter had two 
remedies which he called “‘tom-cats” and 
“‘well-my-gristle.”) Com. v. Thompson, 6 
Mass. 134. And this reprehensible doctrine 
is followed in State v. Schulz, 55 Iowa, 698 ; 
39 Am. Rep. 187. But the Massachusetts 
court has gone back on the old doctrine, 
Com. v. Pierce, 138 Mass. 165; 52 Am. 
Rep. 264; and Arkansas is of the same 
mind, State v. Hardister, 38 Ark. 605, 43 
Am. Rep. 5. So the prudent traveler will 
seek Boston or Hot Springs, rather than Des 
Moines. It seems to have been the ancient 
notion, however, that if a sick man intrusted 
his body for treatment to one whom he 
knew for a quack, or not to profess skill in 
the particular disease, it was at his own risk, 
for the trustee should not be held to a kind 
or degree of skill that he did not possess. 
Sir William Jones says (Bailments, 100) : 
“A man who had a disorder in his eyes 
called on a farrier for a remedy, and he 
applied to them a remedy commonly used 
for his patients; the man lost his sight and 
brought an action for damages, but the 
judge said no action lies, for if the complain- 
ant himself had not been an ass he never 
would have employed a farrier.” 

So sacred does the law regard the human 
body that it strongly resents any violence 
to anything connected with it, although 
temporarily, and not even forming a custom- 
ary appendage to it. As for example, driv- 
ing against a carriage in which, or striking a 
horse on which, another is riding, or striking 





a cane held by another. In Res pudlica v. 
De Longchamps, 1 Dallas, 114, the chevalier 
defendant, having a grievance against the 
French consul-general, Francis Barbe Mar- 
bois, addressed abusive words to him in 
French at the consulate, and subsequently 
struck his cane which he was carrying, in 
the public street, which cane the latter 
thereupon applied to the person of the 
chevalier “with great severity.” It was 
held that as the chevalier committed the 
first assault, he was worthy of punish- 
ment in spite of his being a dragoon of 
Noailles, and for his ‘atrocious violation 
of the law of nations” he was sentenced to 
pay one hundred French crowns to the 
commonwealth, to be imprisoned for two 
years, and to give security to keep the peace 
in a thousand pounds, and to pay the costs. 
Probably if the chevalier had foreseen what 
a price a blow on that cane was to cost him 
he would have applied it to the body of the 
Monsieur Marbois. 

A still more remarkable case is State v. 
Davis, 1 Hill (S. C.), 46. Robertson, a 
deputy sheriff, took possession of a negro 
slave by virtue of a chattel mortgage, and, 
having occasion to stop over night at an inn 
to prevent the evaporation of the property, 
he chained it to the bedpost, and tied it 
with a rope to his own body in the bed. 
The defendants broke the chain, cut the 
rope, and carried off the negro, without any 
force to the body of Robertson, and this was 
held an assault and battery. ‘The rope 
was as much identified with his person, as 
the hat or coat which he wore, or the stick 
which he held in his hand.” The court 
made no allusion to injury to feelings on 
account of Robertson’s strong attachment to 
the negro. 

So in Dubuc De Marentille v. Oliver, 
Pennington, 275, it was deemed an assault 
to strike a horse which another was driv- 
ing; and so in Clark v. Downing, 55 Vt. 
259; but it was held to the contrary in 
Kirland v. State, 43 Ind. 146. The court 
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approved the Davis case, on account of 
‘The close and intimate connection which 
existed between the prosecutor and the 
negro; but no such identity or connection 
between the prosecutor and his horses in 
the case in judgment is shown.” That is to 
say that violence to the person may be com- 
municated through a rope tied to that per- 
son, but not through reins held in the hands 
of that person! And yet in an ancient case, 
it was adjudged that excessive beating at 
the door of a house in which the prosecutor 
was sitting was an assault! Rex v. Hood, 
Say, 167. In this case the knocking at the 
gate was more awful than that in ‘‘ Mac- 
beth,” for it caused the miscarriage of the 
prosecutor’s wife. Another case, involving 
the like unfortunate consequences, is Com. 
v. Taylor, 5 Binney, 277, in which the pris- 
oner, being inside the house, made a great 
and frightful noise, against the peace of the 
commonwealth and of Mrs. Strain. Judge 
Brackenridge, a wise judge and a merry, 
treated the subject with entertaining humor 
and learning. The court did not precisely 
christen the offense, but called it a mis- 
demeanor. It was held of old that upsetting 
a chair or carriage in which one was sitting, 
or a ladder on which one was standing was 
an assault. Hopper v. Reeve, 7 Taunt. 698 ; 
Collins v. Renison, Say, 138. 

It even seems that an insult to a counter- 
feit presentment of the human body may 
constitute a criminal offense. Thus in the 
famous case of Mezzara, 1 City Hall Re- 
corder, 113, this doctrine was invoked in 
protection of a portrait. The defendant was 
a portrait painter, who, having painted a 
portrait of Mr. Palmer, counselor and _ at- 
torney-at-law, master in chancery and notary 
public, which was not satisfactory to the 
sitter and which he declined to accept, added 
a pair of ass’s ears to it; it was seized by 
the sheriff on an execution in favor of Palm- 
er, and exposed for sale, and the defend- 
ant himself drew attention to the picture by 
advertisement of the sale in a newspaper. 





It was contended for the defendant that he 
had not published the libel, that the publica- 
tion was by Palmer himself through the 
sheriff as his agent, and that the painter 
merely intended to turn the portrait into a 
picture of Midas. There was a conviction, 
and defendant was fined $100. The re- 
porter indulged in classical allusion to Midas, - 
and in some tolerably amusing comment, 
but posterity will never cease to regret that 
he did not give instead the speech of William 
Sampson for the prisoner. 

It is undoubtedly the law that one is not 
without remedy against another- who as- 
sumes to exhibit or sell his. portrait without 
his consent, as in the case of a photog- 
rapher, or one who puts a lady’s portrait 
on his merchandise, as for example, on 
cigarettes, to commend it to the purchasing 
public. The court will interpose its injunc- 
tion to prevent such an outrage. Pollard v. 
Photographic Co., L. R., 40 Ch. Div. 345; 
Moore v. Rugg, 44 Minn. 28; Corliss v. 
E. W. Walker Co., 64 Fed. Rep. 280. But 
this right is strictly personal, and a father 
has no such proprietorship of his child’s 
body as will enable him to restrain the pub- 
lication of its picture. Murray v. Gast 
Lithog. Co., 8 Misc. 36. 

But it seems that a stage representation 
or caricature of a person is not so unfavor- 
ably regarded as to warrant an injunction 
against it, however it might be held of an 
action of libel. So at least it has been 
thought in England. It would indeed be a 
pity to have Dixey restrained from imitating 
Irving as ‘“ Hamlet,” although it seems 
that the court would interfere to prevent the 
exhibition of a wax figure of a man who 
had been tried and acquitted of murder. 
Monson v. Tussaud [1894], Q. B. 671. 

It is familiar law that a mere threat of 
assault, in circumstances evincing the inten- 
tion and ability to commit it, will constitute 
an assault. Thus to drive a horse intention- 
ally so near a person as to endanger his 
person is an assault. State v. Sims, 3 Strob. 
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137. In an extreme case it was held that 
where a negro ran after a white woman, 
through the woods, shouting “ Stop!” this 
was an assault with intent to commit rape, 
although the defendant relinquished the 
pursuit. State v. Neely, 74 N. C. 75; 21 
Am. Rep. 496. The court put this on the 
notorious instinct and common practice of 
the blacks, with a reference to the gallina- 
ceous and the canine race, and scouted the 
suggestion that he might have intended 
mere robbery. Two judges dissented, and 
the decision was fairly overruled by general 
laughter, and the court frankly took it back 
in State v. Massey, 86 N. C. 658; 41 Am. 
Rep. 478. 

There is a good deal of learning and nice 
discrimination in the books respecting a 
contingent threat of assault. For example, 
if the prisoner said, “If it were not for” 
something or another which effectually dem- 
onstrates that he could not possibly or 
certainly would not commit the threatened 
act, it is not an assault. Thus. all the recent 
oral violence of our distinguished fellow- 
citizens, Messrs. Corbett and Fitzsimmons, 
at safe distance, constitutes no assault. As 
we do not intend this article to be learned 
or exhaustive, we refer the reader to sundry 
citations concerning contingent threats which 
were made in aserious vein in a note, 39 Am. 
Rep. 712, and in Browne’s Criminal Law, p. 
37: 

The law entertains so high a regard for 
the physical safety of some of the most 
worthless members of society that it will not 
permit them voluntarily to hurt one another. 
At least so it is held in England, in case of 
an angry tussle. Reg. v. Lewis, 1 C. & R. 
419. And so in King v. State, 4 Tex. Ct. 
App. 54; 30 Am. Rep. 160; Shay v, 
Thompson, 59 Wis. 540; 48 Am. Rep. 588, 
where two old men “ fought with great spirit 
and brutality,” and the defendant “gouged 
both eyes of the plaintiff,’ all about a dis- 
puted wire fence; State v. Newland, 27 Kan. 
764; Grotten v. Slidden, 84 Me. 589; Bar- 





holt v. Wright, 45 Ohio St. 577; 4 Am. St. 
Rep. 535. In this country, as to prize-fighters, 
it has been adjudged both ways. Chamber 
v. State, 14 Ohio St. 437; Com. v. Colberg, 
119 Mass. 350; State v. Burnside, 56 Vt. 
445; 48 Am. Rep. 801. As might be sup- 
posed, the New England courts are stricter 
than that of Ohio on this point. The Massa- 
chusetts court draw a just distinction be- 
tween ‘manly sports calculated to give 
bodily strength, skill and activity, and ‘to fit 
people for defense, public as well as per- 
sonal, in time of need,’” and encounters that 
“serve no useful purpose, and tend to 
breaches of the peace.” This was before 
the days of the favorite Boston hero, John 
L. Sullivan. A friendly set-to with soft 
gloves in private is not objectionable, but if 
the parties should fight till one was killed 
it might be manslaughter. Reg. v. Young, 
10 Cox Cr. C. 371. The Divine law forbade 
mutual combats (Exodus, xxi, 18, 19), and 
this was followed in civil actions in Adams 
v. Waggoner, 33 Ind. 531; 5 Am. Rep. 
230; Bell v. Hansley, 3 Jones Law, 131; 
Dole v. Erskine, 35 N. H. 503. 

It has even been held ‘that one may not 
maim himself, because that unfits him for 
fighting for his lord, the King; and conse- 
quently another may not maim him at his re- 
quest” ; bothare guilty. Rexv. Wright, 1 East 
Pl. Cr. 396; People v. Clough, 17 Wend. 
351; 31 Am. Dec. 303. But if one merely 
whips another, at his request, he commits 
no offense. State v. Beck, 1 Hill’ (S. C.), 
363; 26 Am. Dec. 190. The complainant 
being found by the defendant in possession 
of property stolen from him, earnestly en- 
treated him to whip him rather than send 
him to jail, and he complied reluctantly and 
molliter. The judge observes: ‘“‘ A surgeon 
who, for his patient’s health, cuts off a limb, 
is not guilty of mayhem; or if one plucks a 
drowning man out of a river by the hair of 
his head, this is no assault. If according to 
the prescription of the physician in the 
Arabian Nights, a physician should beat his 
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patient with a mallet for the dona fide pur- 
pose of restoring his health, though this 
might be malpractice, it would be no assault.” 
This doctrine is applied, in the absence of 
statutes of abortion, to the case of a woman 
consenting to an abortion upon her person. 
Com. v. Parker, 9 Metc. 263; 43 Am. Dec. 
396; State v. Cooper, 2 Zab. 52; 51 Am. 
Dec. 248. But if one kills another at his 
request, it is murder. Blackburn v. State, 
23 Ohio St. 146. <A curious action was 
brought recently in Germany against a sur- 
geon for the recovery of the plaintiff’s leg 
which he, had amputated and assumed to 
carry away. I should think that title would 
not pass without consent and delivery. 

It would be superfluous to dwell on legis- 
lation against duelling and challenges to 
duels, or to remark on the amelioration of 
the ancient law by which trial by combat 
was permitted. And so of the inhibition 
and detestation of suicide at common law, 
so different from the respectability of the act 
in classic times and countries. 

But where the assault cannot be effectu- 
ated without the active, innocent assistance 
and co-operation of the assaulted person, 
courts differ. As for example, where one 
delivers to another a deleterious drug which 
the latter incorporates into his own frame. 
In Com. v. Stratton, 114 Mass. 303; 19 Am. 
Rep. 350, the prisoner having given a young 
woman figs containing “love powders,” to 
wit: cantharides, of which she ate, this was 
held an assault and battery; and so in 
People v. Blake, 1 Wheel. Cr. Cas. 490, it 
was held where a “ young black woman” 
put cow-itch into Mrs. Blyth’s bathing water 
(although no stress was laid on the prison- 
ers youth or color); and this was followed 
in Carr v. State, 135 Ind. 1; 41 Am. St. 
Rep. 408; 20 L. R. A. 863; but in Gamet 
v. State, 1 Tex. Ct. App. 605; 28 Am. Rep. 
425, it was held to the contrary in respect 
to putting strychnine in coffee, and to the 
latter effect are English cases. Reg. v. 
Hassam, 2 C.& K. 912. If there had been 





a law court in Eden, it is impossible to 
imagine what it would have held of Eve’s 
administering the apple to her spouse. 

The law sometimes deems that a person 
has been assaulted even where he was igno- 
rant of it. As where a woman is deceived 
by her physician as to the surgical necessity 
or propriety of his interference with her 
body. Reg. v. Case, 1 Den. C. C. 580. 
And so if the complainant was asleep or 
otherwise insensible at the time, or had not 
sense enough to know that the act was un- 
lawful. Com. v. Stratton, swpra. And so 
if a wife consents to intercourse with a 
stranger, supposing him to be her husband. 
Rex v. Williams, 8 C. & P. 286. And so 
where a boy of eight ignorantly acquiesces 
in indecent liberties. Reg. v. Lock, L. R. 
2 C. C. 10. The doctrine that a woman 
may not complain of familiarities or vio- 
lence to which she consented is too fa- 
miliar to justify the citation of authorities. 
It has generally been held that where a wife 
yields to a stranger supposing him to be 
her husband, it is not rape. Bloodworth v. 
State, 6 Baxt. 614; 32 Am. Rep. 546. But 
in Ireland they hold rule more humane and 
consistent with morality. Queen v. Dee. 
15 Cox C. C. §79. 

But though the law does not allow one to 
assault himself, nor consent to an assault on 
himself by another, yet it will countenance 
him in assaulting another to protect himself. 
As in the famous case of Laidlaw v. Sage, 
73 Hun. 125, where the defendant, fearing a 
crank who had come into his office demand- 
ing money with a threat of blowing him up 
with a dynamite bomb which he had in his 
bag in case of refusal, slyly pulled the plain- 
tiff between the crank and himself, under 
pretense of shaking hands with him, and the 
plaintiff was in consequence badly shattered 
by the explosion. Mr. Sage is the notorious 
“ put and call” broker of New York, but the 
court held that as Laidlaw had not called 
for this action, Sage could not lawfully put 
him in the position of a human shield. At 
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last accounts the shield had _ recovered 
$25,000 damages, but the end is not yet. 

It is common law that a husband is 
entitled to have his wife’s body inviolable 
from the wily seductions or forcible attacks 
of others. One court goes so far as to hold 
that if a druggist sells her opium, and thus 
demoralizes her body, the husband has an 
action against him. Hoard v. Peck, 56 Barb. 
202; Holleman v. Harvard, 119 N. C. 150; 
34 L.R. A. 803. But it has been held by the 
former court that the husband has no criminal 
redress for an assault on her person invited 
by her. People v. Bushnell, 5 Barb. 156. 
And that he cannot recover damages for 
a surgical operation upon her at her re- 
quest, provided it is reasonably deemed 
necessary to prolong her life, although it 
deprives the husband of a part of her body. 
State v. Housekeeper, 70 Md. 162; 2 L. R. 
A. 587. But again it has been adjudged that 
he may have damages of a physician who 
brings a layman to her bedside to assist him in 
her accouchement, this being regarded as 
equivalent to Clodius’s penetration into the 
mysteries of Bona Dea. De May v. Roberts, 
46 Mich. 160; 41 Am. Rep. 154. A wife has 
a corresponding theoretical monopoly of her 
husband as against erring sisters or envious 
brethren who entice it away from her. So 
say the courts of New York, Ohio, Connecti- 
cut, New Hampshire, Indiana, Michigan, 
Colorado, Missouri, Nebraska and Iowa; but 
Minnesota, Maine, Wisconsin and Tennessee 
are of the contrary opinion. 

But the husband’s right to his wife’s body 
is valid only as against interlopers; he can- 
not imprison his wife, in the absence of her 
misconduct, nor compel her to live with him. 
So it was declared in the celebrated case of 
Jackson v. Clithero, 25 Am. Law Rev. 254, 
to the intense disgust of English husbands, 
who overwhelmed the columns of ‘The 
Times” with their complaints. 

In the recent English case of Miss Beatty, 
a hospital nurse, who sued an eminent 
surgeon for removing both her ovaries when 





she had restricted him to one, she was held 
to be without remedy because the surgeon 
thought the double operation necessary. 
(See 9 GREEN BAG, p. 136.) 

The absence of all malice and the evident 
intention to be merry will not justify an 
assault. As where one in sport threw a 
piece of mortar at A and hit B. Peterson v. 
Haffner, 59 Ind. 130; 26 Am. Rep. 81. In 
the ‘‘ City Hall Recorder,” which contains a 
good deal of humor and scholarship on the 
part of the reporter, we find in Volume I 
at page 167, the case of Duffie v. Matthew- 
son and several others, in the marine court, 
presided over by Henry Wheaton, the head 
note of which runs as follows: ‘The captain 
and crew of a vessel on the high seas have 
no right to permit or excite Old Neptune to 
shave a passenger and immerse him in a tub 
of water, contrary to his will.” The British 
ship ‘‘ Thomas” had no sooner begun to stir 
up with her prow the schools of cod on the 
Newfoundland Banks, than the crew began 
playing those pranks customary on crossing 
the equator. Refusing the demand of Nep- 
tune for ‘‘a bottle of cognac or rum,” the 
recalcitrant Mr. Duffie was seized upon by 
the nautical masqueraders, shaved with a 
razor formed from an iron hoop, and then 
dropped into a tub of sea water. Duffie 
had enjoyed the lark when it was at the 
expense of Ann Jones, another passenger, 
—it does not appear that the lady was 
shaved, — but objected that when applied to 
him the custom was unreasonable and 
invalid, that it was not such an essential 
incident of the contract of carriage that he 
must have been presumed to contract with 
reference to it, and that it was an assault and 
battery not alleviated by the humorous 
intention. The jury gave him forty-six 
dollars damages. The case is reported in 
a mock-heroic and classical strain which is 
quite amusing. The legal view of practical 
joking is somewhat set forth in a note, 40 
Am. Rep. 591, annexed to the case of the 
playful gentleman who put gunpowder in 
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the plaintiff’s smoking tobacco, and thereby 
caused him optical injury. The “lark” isa 
bird not specially beloved of the judges. 
Although a good deal of latitude is allowed 
to schoolboys, yet the court in Markley 7. 
Whitman, 95 Mich. 236; 35 Am. St. Rep- 
558; 20 L. R. A. §5, could not bring itself 
to countenance the practice of ‘ rushing,” 
or the “ horse game.” In this game a line 
of boys is formed, one behind another, an 
unsuspecting victim is found in front, and 
then the foremost boy is rushed against him 
by those in the rear. In this instance the 
victim’s neck was nearly broken and he per- 
manently lost his voice. The foremost lad 
in the human catapult was adjudged to pay 
$2,500 damages. And so, regardless of his 
intent, a schoolboy was held in damages for 
kicking one of his young mates on the shin 
in school hours. Vosburg v. Putney, 80 Wis. 
523; 27 Am. St. Rep. 47; 14 L. R.A. 226. 
The court said it would have hesitated to 
hold the defendant if the injury had been 
inflicted in sport on the playground, but the 
act was unlawful because kicking shins was 
not in order during study time. 

In like manner the absence of intent to 
hurt will not justify the creditor in laying 
hands gently on his debtor, while sleeping in 
his bed, to wake him up in order to present his 
bill. Richmond v. Fiske, 160 Mass. 34. 
And so also where the intention was merely 
to express admiration, as where the gallant 
railway conductor kissed the female passen- 
ger against her desire. Croaker v. Chicago, 
etc. Ry. Co.,36 Wis.657; 17 Am. Rep. 504. 
As this was not in the apparent course of the 
conductor’s employment it cost the employ- 
ers $1,000. So the poet's denunciation of 
the fellow who lays hands upon a woman 
save in the way of kindness may even be 
extended to kind acts which are not invited. 

But where no corporeal injury is inflicted, 
nor capable of being inflicted, as for example, 
where one points an unloaded gun at 


» another, knowing it to be unloaded, there is 
a difference of opinion whether the terror of 





the person pointed at will sustain a complaint 
of assault and battery. That it will, is held 
in Com. v. White, 110 Mass. 107; that it 
will not is held in Chapman v. State, 78 
Ala. 463; 56 Am. Rep. 42; State v. God- 
frey,17 Oreg. 300; 11 Am. St. Rep. 830; and 
other cases fro and con are cited in these. 
It seems to the writer that the Massachusetts 
doctrine is preferable. The presenter of the 
weapon should be estopped by the appear- 
ance, for very few persons would have 
presence of mind to inquire if the gun is 
loaded before getting frightened. 

“‘Oh! why does the white man follow my 
path?” exclaimed the Indian chief. That 
was what Chappell asked about Stewart, in- 
82 Md. 323; 51 Am. St. Rep. 476; but the 
court refused to enjoin the following, and 
watching, although it annoyed Chappell, in- 
jured his business and credit, and brought 
him into suspicion. 

The law even extends its care of the 
human body after death, and insists that it 
shall have proper burial. This was laid 
down in Reg. v. Stewart, 12 Ad. & El. 
773. In Kanavan’s case, 1 Maine, 226, it 
was held indictable to cast a dead human 
body into a river, and the court grew elo- 
quent over the enormity of the offense. So 
laws against disinterring dead bodies for the 
purpose of dissection are almost universal. 
Dickens gave voice to the common and 
humane sentiment on this subject when he 
represented Mrs. Cruncher as assiduously 
“flopping” in prayer to turn her husband, 
Jerry, from his unholy course in this regard. 
But cremation instead of burial is not in- 
frequent in this country, and our courts 
have had nothing to say against it, while the 
English court has distinctly approved it. 
Queen v. Price, 12 Q. B. Div. 247. The 
law has long outgrown its ancient prejudice 
against suicides, which denied them the 
rites of Christian sepulture, and did not even 
grant them the “maimed rites”’ which the 
poet gave to poor distracted Ophelia, but 
buried their bodies at the crossroads with 











Inviolability of the Human Body. 





449 





stakes driven through them. Even the re- 
cent peculiar legislation of New York, which 
made an unsuccessful attempt at suicide a 
penal offense, has become practically a 
dead-letter, owing to the difficulty of en- 
forcing it. 

One striking exception which the law 
makes as to the inviolability of the human 
body is when it deems an unusual exposure 
and exhibition of it necessary to the attain- 
ment of criminal or civil justice. The courts 
are by no means unanimous in their views 
on this point. In civil cases, a majority of 
the courts hold that where one sues for an 
injury to his body, either he is bound to 
submit to a surgical examination on the 
demand of the other party, or the court 
may in its discretion order him so to sub- 
mit. The cases to this effect are cited in 
Railroad Co. v. Botsford, 143 U. S. 250. 
In that case, however, a vigorous decision 
to the contrary was announced, and this has 
been followed, or had previously been ad- 
judged, in Missouri, Illinois, New York, 
Indiana. Michigan has recently attached 
herself to the majority (Graves v. Battle 
Creek, 19 L. R. A. 641.) In New York a 
law has recently been enacted giving the 
right which her courts had denied. The 
chief, and it seems to me the unanswerable 
argument against this power, is that the law 
has no authority to compel a private suitor 
to produce any particular class or measure 
of evidence, or any evidence whatever. If 
his evidence fails to satisfy the jury, he 
simply fails in his contention. The argu- 
ment of delicacy, propriety and policy has 
force, but the other seems overpowering. 

There is a similar but less serious conflict 
on the question whether one on trial for 
crime may be compelled to expose parts of 
his person which are usually kept covered, 
or to do unusual acts, in order to identify 
him; as for example, to strip his arm to 
show a mark upon it, or to put his foot in a 
track. There is certainly no objection to 
the jury’s viewing those parts of the body 





which are commonly visible, but to stretch 
the rule beyond this seems to infringe the 
constitutional privilege of the accused to 
refuse to give or furnish evidence tending to 
criminate himself. The cases and the argu- 
ments on this point are arrayed in GREEN BAG, 
Vol. IV, 555. The most recent ruling is that in 
New York, that a prisoner may be compelled 
to stand up in court for the purpose of being 
identified, but this comes within the class of 
usual acts. In England a statute compels a 
prisoner accused of forgery to ‘show his 
hand,” if required; 2. ¢. to write in court. 
Having thus traced the legal inviolability 
of the human body from its conception to 
its dissolution and burial, there remains only 
to remark that the same principle subsists 
even after its burial. The public man, it is 
true, is subject in his last moments to a 
terror worse than death, namely, the liability 
to have his effigy stuck up in some public 
place, like those ridiculous statues, in frock 
coat and trousers, which disfigure the parks 
and squares of Boston and New York. This 
is one of those penalties which is imposed 
on greatness, or the commonplace qualities 
which are supposed to be akin to greatness. 
But the law will take care that no private 
man’s person shall be thus perpetuated or 
caricatured against his will or that of his 
family. Such was the humane decision of 
the court in Schuyler v. Curtis, 64 Hun. 
594, where the exposure of a public statue 
of a very excellent and very modest woman 
was prohibited on the petition of her de- 
scendants, although the design was purely 
complimentary, and was to exhibit the statue 
at the late Columbian Exposition, at Chi- 
cago, under the title, “ The Typical Philan- 
thropist.” In this case the court oditer deny 
the right of strangers to erect statues even 
to public men against the will of their fami- 
lies or descendants, observing that no one 
“thereby surrenders his personality while 
living, and his memory when dead, to the 
public to be used or abused, as any one of 
that irresponsible body may see fit. . . It 
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cannot be that by death all protection to the 
reputation of the dead, and the feelings of 
the living in connection with the dead has 
been absolutely lost. . . But it is probably 
the first time in the history of the world that 
the audacious claim which is here presented 
has ever been advanced.” 

This ruling, however, was reversed by the 
court of appeals (147 N. Y. 434; 49 
Am. St. Rep. 671), the court remarking: 
‘Whatever the rights of a relative may be, 
they are not, in such a case as this, rights 
which once belonged to the deceased, and 
which a relative can enforce in her behalf 
and in a mere representative capacity, as, 
for instance, an executor or administrator, 
in regard to the assets of a deceased. It is 
not a question of what right of privacy Mrs. 
Schuyler had in her lifetime. The plaintiff 
does not represent that right. Whatever 
right of privacy Mrs. Schuyler had died 
with her. Death deprives us all of rights 
in the legal sense of that term, and, when 
Mrs. Schuyler died, her own individual right 
of privacy, whatever it may have been, ex- 
pired at the same time. The right which 
survived (however extensive or limited) was 
a right pertaining to the living only. It is 
the right of privacy of the living which it is 
sought to enforce here. That right may, in 
some cases, be itself violated by improperly 
interfering with the character or memory of 
a deceased relative, but it is the right of the 
living and not that of the dead which is 
recognized.” The court observe obiter: “ If 
the defendants had projected such a work 
in the lifetime of Mrs. Schuyler, it would 
perhaps have been a violation of her in- 
dividual right of privacy, because it might 
be contended that she had never occupied 


such a position towards the public as would © 


have authorized such action by anyone so 
long as it was in opposition to her wishes.” 
This was affirmed in the United States Su- 
preme Court. So it seems even a private 


woman may be subject to the annoyance of 
expecting a posthumous public statue of 





herself to be set up in a gown ridiculously 
out of fashion. And it has been decided that: 
The picture or photograph of a public person, 
such as a great inventor, may lawfully be pub- 
lished in a newspaper, magazine, or book, if 
a copy can be obtained without breach of 
contract or violation of confidence. Corliss 
v. E. W. Walker & Co., 57 Fed. Rep. 434; 
64 ibid. 280; 31 L. R. A. 283. 

Another exception sometimes made by 
the legislatures, if not by the courts, to the 
inviolability of the body, is in regard to vac- 
cination. It has sometimes been enacted 
that the community should be vaccinated in 
order to prevent the rise or spread of con- 
tagion from small-pox. This seems a rather 
tyrannical interference with the person, but 
it was defended on the grounds which justify 
the blowing up or pulling down of houses 
to prevent the spread of conflagration. The 
right has been very strenuously denounced, 
and even forcibly resisted. No case has 
come in question in this country involving 
the right of the citizen to resist the vaccina- 
tion of his own body where the provisions 
of the statute had been precisely complied 
with. In England the public authorities 
may order a child to be vaccinated. Reg. 
v. Justices, L. R. 17; Q. B. 191, and other 
cases cited in notes, 25 L. R. A. 152. In 
this country it was early held that a tax to 
pay the expenses of vaccinating the inhab- 
itants of a town was valid. Hazen v. Strong, 
2 Vt. 427, and it has been held that a school 
board may exclude pupils who refuse to be 
vaccinated. Duffield v. Williamsport School 
District, 162 Pa. St. 476; 25 L. R. A. 152. 
So a statute authorizing such actions by 
school boards is valid. Bissell v. Davison, 
65 Conn. 183; 29 L. R. A. 251; Abeel vz. 
Clark, 84 Cal. 226. If a statute authorizes 
vaccination only of persons infected or ex- 
posed, it confers no authority to vaccinate 
or quarantine an express proprietor on the 
ground that his business carries danger of 
infection. Re Smith, 146 N. Y. 68; 28 L. 
R. A. 820. 
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Whether it is arson for a prisoner to fire 
a jail for the mere purpose of escaping has 
been variously decided. Although it would 
seem the duty of a good citizen to await his 
trial, and vindication or punishment, with 
composure, yet some highly respectable 
courts have allowed so much to the natural 
longing for liberty of person as to excuse 
the act and pronounce it not arson. People 
v. Cotteral, 18 Johns. 118; Jenkins v. State, 
53 Ga. 33; 21 Am. Rep. 255; State v. 
Mitchell, 5 Ired L. 350; Delaney v. State, 
41 Tex. 601. Mr. Bishop says, ‘ Unhappily 
on this side are the majority of cases.” But 
to the contrary are: Luke v. State, 40 
Alabama, 30; 20 Am. Rep. 269; Smith vz. 
State, 26 Tex. Ct. App. 357; 50 Am. Rep. 
773, overruling Delaney v. State, supra. 
He is bound to stay although the jail is 
unhealthy and filthy. State v. Davis, 14 
Nev. 439; 33 Am. Rep. 563. He may 
be punished for escaping although he was 
acquitted of the charge on which he was 
confined. State v. Lewis, 19 Kansas, 260; 
27 Am. Rep. 113. 

It seems that as one arrested on a charge 
of crime is presumably innocent, he may 
not be compelled to sit for his likeness, to 
be added to the “‘ Rogues’ Gallery.” If this 
has not been judicially decided, it was in 
effect decided by the House of Commons, 
in 1879, in the case of Mr. Ambrose For- 
tescue, an American gentleman, incarcerated 
in Newgate on a charge of forgery, whom 





the governor of the prison manacled and 
“shored up” and thus took a photographic 
copy. The home secretary, on the call of the 
House of Commons, admitted that it was 
wrong, and against the rules of the prison. 
The sitter probably did not assume a cheer- 
fulexpression. I have not learned that he ever 
sued the governor for damages for infringe- 
ment of copyright. Probably, after con- 
viction and sentence, a sitting might be 
enforced without any breach of personal 
rights. 

Where the superintendent of a cemetery 
carelessly and willfully disinterred the re- 
mains of the plaintiff's child, it was held 
actionable. Meagher v. Driscoll, 99 Mass. 
281; 96 Am. Dec. 759. So where one 
wrongfully dissected the body of the plain- 
tiff's husband. Larson v. Chase, 47 Minn. 
307; 28 Am. St. Rep. 370; 14 Lawyers’ 
Rep. Annotated, 85 ; Foley v. Phelps, 1 App. 
Div. 551 (N. Y.); or of his child. Burney 
v. Children’s Hospital (Mass. Sup. Ct. June, 
1897). But consult Young v. College of 
Physicians and Surgeons, 81 Md. 358; 31 
L. R. A. 540. 

Courts are so sensitive at the sight of 
human corpses that they will not tolerate 
the exhibition of exhumed human bodies in 
mere cases of civil contract, such as actions 
on life insurance policies. Wehle v. U. S. 
M. Acc. Ass’n, 153 N. Y. 116; Grangers’ 
Life Ins. Co. v. Brown, 57 Miss. 308; 34 
Am. Rep. 446. 
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A CARLYLE WILL IN AN AMERICAN COURT. 


By Owen B. JENKINS. 


HE possession -of talent has been in 

some subtle and powerful way so con- 
nected in the minds of men with the genealogy 
of its possessor as to give rank to his kin in 
most countries and honor in all. While it 
has been said that genius has no pedigree, 
men have uniformly acted on the contrary 
supposition, and have usually allowed merit 
to all branches of a family, any one of whose 
members has given them signal cause for 
esteem. Among the many illustrations of 
this tendency was the toil of the Scotch 
lawyer, Gracie, of Dumfries, whose genea- 
logical labors set forth in a tree six feet high 
and two feet wide, prepared in 1862, traced 
the descent of Thomas Carlyle through ten 
generations from a certain Lord Carlyle of 
Torthorwald who died in 1745, and which 
the great Thomas said was “ probably cor- 
rect in essentials.” Men recognized as alto- 
gether fitting that one who did so much to 
ennoble the thought and life of his fellows 
should have been connected by blood with 
the nobility of the past, and were not sur- 
prised that excellence should have come from 
medizval ancestry likewise pronounced ex- 
cellent by its contemporaries. 

A side light on the vigor of the Carlyle 
constitution and the ability of those endowed 
with it to keep to the front is furnished by 
a glimpse of the life of Alexander Carlyle. 
He gives us a bit of biography in his will, 
which instrument, dated October 21, 1814, 
and signed at Philadelphia, where he resided, 
subsequently: was submitted to the Supreme 
Court of Pennsylvania for construction. In 
it he says: ‘“ I was born in Castlebank near 
Ecclefechan, about ten miles from Dumfries 
in Scotland, which place I left when young 
and served my time in England in the trade 
of a tanner before I came to America.” 





Then, after making certain specific bequests, 
the testator gives the remainder of his estate 
to his nephew “ John Carlyle, the grandson 
of William Carlyle, and his four children, 
namely, John, William, Alexander and 
Rachel Carlyle, and also William Renew, to 
be equally divided among them during their 
natural lives, and afterwards to revert to the 
male heirs in a lineal descent of my nephew 
John Carlyle whose male heirs are only to 
possess my estate in tail, and their male is- 
sue who bear the name of Carlyle forever.” 

The opinion of the court was delivered 
by Judge Duncan, himself of Scotch descent, 
who, in holding that the nephew of the tes- 
tator took by devise in special tail male said: 
‘There can be no good reason why the high 
constable of this good city should not be in- 
dulged in the gratification of his family pride, 
equally with the proudest baron, and make 
what is very usual in his native country, 
Scotland, a Tailzie.” 

It appears from this statement that Alex- 
ander Carlyle, who had accumulated at the 
time of his decease personal property 
amounting to $5,000, and numerous houses 
and lands, was at the head of the constabulary 
of the then foremost city in the country, be- 
ing in fact director of public safety. In 1810 
the population of Philadelphia city was over 
50,000 souls, and the surrounding county 
contained as many more, so that the position 
and influence of Carlyle were not insignifi- 
cant, although the word constable has fallen 
from the high estate it occupied when worn 
by a De Lacy or a Montmorency. Among 
the purchases made by Alexander Carlyle 
was a lot of land near 10th and Race Streets 
in Philadelphia, bought in 1781 at public 
auction, held by the Supreme Executive 
Council of Pennsylvania pursuant to an action 
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of Assembly of that State, “ for striking the 
sum of 100,000 pounds in bills of credit for 
the present support of the army, and for 
establishing a fund for the certain redemp- 
tion of the same,” and a certain other act 
‘‘for the better support of public credit by 
an immediate sale of the lands therein men- 
tioned and fully securing the purchasers 
thereof in their titles.” So that Alexander 
Carlyle was an active patriot and had firm 
faith in the new government, a wealthy and 
influential citizen and proud of his family 
name and lineage, nor at all unhappy dwel- 
ling in the home of Democracy, a resi- 
dence that subsequently would have been 
a great bugbear to his distinguished rela- 
tive. 

While the relationship between this Alex- 
ander Carlyle and the great man of letters is 
assumed, it is not susceptible of actual proof, 
The Christian names of Thomas Carlyle’s 
family and those of Alexander’s are the 
same, the two men had the same birthplace, 
and the self-respect with which the Philadel- 
phian announces his identity, and the pride 
with which he provides for the perpetuity of 
his family name, to some people sound not 
a little unlike the far-off echo of Teufels- 
drockh’s author, nor is there wanting room 





for Alexander on the Gracie sketch in Scot- 
land. Through the kindness of Professor C. 
E. Norton of Harvard, to whom innumerable 
lovers of Carlyle are indebted for a careful 
and intelligent editing of his correspondence, 
the writer was put in communication with 
Mr. Alexander of Edinburgh, a nephew of 
Thomas Carlyle, who found the place on the 
family tree in all probability belonging to 
the Philadelphia tanner and high constable, 
thinking he was actually a collateral relative 
to his uncle, but being unable to establish it 
as a positive fact. 

The New World has been the home of 
several scions of the Carlyle stock including 
one of Thomas’s brothers, nor has this con- 
tinent been less hospitable to the writings of 
that celebrated litterateur than to his relatives. 
The American public were in advance of his 
English readers in the warmth and prompti- 
tude of their welcome to his books, and fur- 
nished him with substantial pecuniary aid 
when it was sorely needed. While inter- 
national marriages, the forces of modern so- 
ciety and the improvements of civilized life 
daily cement us closer to Britain, it is pleas- 
ant knowledge that we can include in the 
roll of our fellow citizens one of kin to her 
most notable modern man. 


LONDON LEGAL LETTER. 


LONDON, Sept. 5, 1897. 

ITHOUT doubt, the most important result of the 

legislation of the Parliament which has just 
adjourned for its annual grouse-shooting, at least so far 
as those who practice law are concerned, is the Employer’s 
Liability Act. It does not go into operation for nearly a 
year and cannot, therefore, work any immediate change in 
practice, but in a number of respects it differs fundamentally 
from the existing law. The Act of 1897, though it does 
not expressly repeal the Act of 1880, nor abrogate the 
common law, will, when it comes into operation next July, 
practically supersede both, so far as certain trades, which 
are specifically enumerated, are concerned. It so alters, both 
in precept and principle, the common law fictions of the 
employer’s liability, of contributory negligence and of 
common employment, that their best friends, if they have 
any friends at all, will not be able to recognize them. Of 





all these fictions, that of the doctrine of common employ- 
ment is the least excusable and the most irrational, and 
anything which tends to get rid of it ought to be hailed 
with joy by the large class of lawyers in America who have 
to do with the ever increasing volume of litigation growing 
out of actions for damages for personal injuries. 

It may not be remembered that this doctrine was laid 
down for the first time in this country sixty years ago in the 
now famous case of Priestly v. Fowler. Fowler, a butcher, 
sent Priestly, one of his workmen, to deliver goods in a 
van. The van, which was overloaded by other workmen 
of Fowler, broke down, and Priestly fractured his thigh. 
The jury awarded him, for this, a hundred pounds, a sum 
which in these modern days of ever increasing awards by 
American juries, must appear contemptible to those lawyers 
who take such cases on contingent fees and who have to 
divide and divide again with the agents to whom they are 
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indebted for their practice. But, small as the award was, 
the Court of Exchequer set it aside and held that Priestly 
could not recover because the liability of the master would 
lead to alarming consequences under such circumstances. 
Reason might have suggested that if the master is liable for 
the act of his agent, as, for example, when a servant, con- 
trary to his master’s orders, drives rapidly down a street he 
has been forbidden to enter and runs over a pedestrian, the 
same liability should attach to the act of an agent engaged 
in loading a butcher’s van. But the Court of Exchequer 
thought differently, and the doctrine of common employ- 
ment was invented in the praiseworthy effort to save the 
employer from making compensation for possibly unreason- 
able claims. Lord Abinger, who delivered the judgment, 
suggested a number of imaginary difficulties which might 
arise in domestic employment and which, he contended, 
justified the court in formulating the new doctrine ; but as 
this was when railways were in their infancy, and long 
before street travel and traction had assumed their present 
proportions and when mills and foundries and workshops 
were small affairs, his views are not entitled to the weight 
they then received. He would doubtless have been 
startled had he known to what extravagant and ridiculous 
lengths this doctrine of common employment would have 
been pushed. Here, as late as 1865, it was held that a 
miner was a fellow-servant with the certified manager of a 
colliery appointed pursuant to a statutory obligation, and, 
therefore, though the miner was killed by the negligence of 
the manager, the widow could receive nothing from the 
proprietor of the colliery. In 1880 the law was modified 
in an effort to remedy this intolerable feature, although the 
doctrine, in general, was preserved. It was provided that 
an employer should be answerable to his workmen for the 
negligence of anyone in his employment whose orders the 
injured workman was bound to obey, unless the one thus 
injured knew of the defect which caused the accident and 
did not give information thereof to his superior. 

The Employer’s Liability Act of 1897 applies only to 
railway men, miners, quarrymen, engineers, factory hands, 
building operations on a large scale and laundries worked 
by mechanical power. Within these trades it provides at 
the sole cost of the employer a limited scale of compensa- 
tion for all accidents disabling a man for a fortnight or 
more, arising in the course of the employment, and not due 
to the willful misconduct of the victim himself. The sums 
which the workman may thus recover are, judged by the 
standard of the awards of American juries in cases of 





actions for damages for injury to the person, ridiculously 
small, but no objection appears to have been made to the 
Act by trades unions or workmen on this score. In fact, 
the force which has impelled the bill through its various 
stages at this session, where other measures of much impor- 
tance have been crowded out, is that which has been 
generated by organized labor movements, and the opposi- 
tion has come from employers. Such a law would 
undoubtedly be strenuously opposed by the lawyers in 
America, but here the contingent fee is unknown and, in 
consequence, damage suits form but a very small part of 
the volume of litigation; and when verdicts are recovered 
they commonly range from $50 for slight injuries to $1,000 
for graver ones. 

The courts closed nominally on the 12th of August, but 
practically several days earlier, and will not reopen until the 
last week in October. During all this time there will be no 
opportunity for work by those who desire it or who are 
compelled to live by it. The layman suffers as well as the 
lawyer, for all remedies, except those of an extraordinary 
nature, are denied him. Such a state of things is a con- 
stant source of irritation to both branches of the profession 
and to the community generally. Unfortunately those 
in whose hands alone the matter of reform lies are the 
judges, by whom always a vacation is gladly welcomed, and 
the leaders of the bar, whose labors, while the term lasts, 
are excessive, and whose emoluments are so large that they 
can take their well-earned rest without considering either 
the expense of it or the temporary deprivation of their 
incomes. These fortunate individuals are, however, no 
matter what their weight of influence, not more than five 
or ten per cent, in point of numbers, of these to whom the 
Jong period of enforced idleness is an occasion of complaint 
and even suffering. 

There are now no less than ten judges of the High Court 
who have completed the statutory term of fifteen years’ 
service and are, therefore, eligible for retirement on pen- 
sion. At the head of the list is the Master of the Rolls 
(Lord Esher), who recently celebrated his eighty-second 
birthday and who has been on the bench over twenty-nine 
years. There are others who have completed nearly a 
quarter of a century. Mr. Justice Carr has resigned, his 
resignation to date from the end of the long vacation. 
Lord Justice Lopes has been elevated to the peerage and is 
in poor health, so that it is probable that he may retire, but 
the others give no indication of yielding their comfortable 
places to younger men. STUFF GowN. 
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CURRENT TOPICS. 


Too Much LEGISLATION. —Governor Griggs of 
New Jersey made a very suggestive address at the 
August meeting of the American Bar Association on 
the manifest evil of too much law-making. He called 
special attention to the proposition, which is unde- 
niable, that while the interpretation of the law is a 
science, the statutory making of laws is not. Judges, 
learned in their profession, carefully construe, classify 
and apply each new enactment, and in the case of a 
majority of laws they must receive judicial interpreta- 
tion before they become actually operative. On the 
other hand, the legislators who prepare and enact the 
laws are not as a class experienced in the study of 
law. Lawyers may predominate in the legislature, 
but this does not prevent bills that are valueless in 
design and faulty in construction from being rushed 
through. The majority of the measures introduced 
fall by the wayside, but the mere fact that they are 
introduced complicates the work of the legislatures 
and affords too little time for the consideration of 
such bills as are really beneficial in character. An 
evident reason why legislation cannot be a science is 
that a vast amount of legislation is proposed in the 
particular interests of politicians and men of business 
who have no care for the general welfare, but have an 
axe of their own to grind. No one has more clearly 
and forcibly demonstrated the fact and the evils of 
excessive legislation than Mr. Moorfield Storey of 
Boston, who has made it the subject of several public 
addresses. That the community is awake to the fact 
is evident from the restriction in most of the States 
of legislative sessions to one in every two years, and 
the denial of compensation to legislators after a speci- 
fied number of days. Governor Griggs adduced some 
interesting statistics concerning the amount of legis- 
lative work during the last sessions. In New York 
4,533 bills were introduced in both houses, of which 
about 1,300 were finally passed, and only 797 re- 
ceived executive approval and became laws. The 
New Jersey Legislature passed 297 bills out of 657 
presented, and the governor allowed 207 to goon the 
statute books. The number of bills introduced in 
Pennsylvania was 1,566, of which 483 passed and 400 
became laws. Illinois made a somewhat better show- 





ing, viewed in one way, for only 195 bills out of 
1,174 were passed, and of those passed only three 
were vetoed. As to any remedy for this serious con- 
dition, the governor was vague. He declared: «* We 
do not want the system changed ; it is only necessary 
that our legislative bodies shall be controlled, re- 
strained and regulated by a proper sense of the 
solemnity and responsibility that pertain to the power 
they exercise; that they shall learn to respect the 
wisdom of conservatism, to value stability more than 
experiment.” 

It is indisputable that the system is not to blame. 
It would be unwise and undemocratic to put the law- 
making power in the hands of any one class, for laws 
designed for the promotion of the general welfare 
should be devised by a body composed of representa- 
tives of the various interests of the community. It 
would be absurd to constitute lawmakers out of a 
class or a few classes, as it would be to choose the 
executive officers of the government in the same way. 
But the governor’s truisms above quoted amount to 
no more than saying that the way to cure a man of 
fever is to enable him to get well. The laws of a 
community are always good enough for it. They 
fairly represent its moral sense. Just as soon as the 
community will send proper men to the Capitol, just 
so soon they will have proper laws, and not a moment 
before that time. There is much, however, to be 
said in favor of a council of legislation whose recom- 
mendation of proposed bills should be influential, if 
not essential. A sound objection may be raised to 
allowing any special body to determine what measures 
shall and what shall not be considered by the legis- 
lature, but such a body may well be advisory, and 
may be especially valuable in passing on the form of 
bills. As the matter now stands, there cannot be 
much difference of opinion among reflective citizens 
that we ‘are ruined,” not ‘* by Chinese cheap labor,” 
but by too much legislation. Fewer laws and wiser 
laws should be the endeavor of our legislative bodies. 


THE RETIREMENT OF JUDGES. — The Chairman 
does not very often suffer anybody else to sit in his 
chair, but once in a while he makes an exception in 
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favor of some peculiarly suggestive and agreeable 
sitter, and just now he is glad to rise and offer his 
seat for a few moments to a writer in the London 
«* Law Journal,” who has the following to say on a 
novel topic : — 

“The disinclination of judges to retire is a very natural 
one ; it is the disinclination to self-effacement. Nobody 
likes to be shelved, least of all the children of this genera- 
tion ; for if there is one quality more than another charac- 
teristic of the nineteenth century it is the passion for noto- 
riety —‘ digito monstrari et dicier hic est.’ All have it— 
politicians, actors, authors, artists; and it is a passion 
which grows. How morbid it may become is shown in the 
case of the man who set fire to York Minster merely to 
enjoy celebrity—‘volitare per ora virum.’ Lawyers are 
not exempt. Even so great a judge as Chief-Justice Cock- 
burn liked, so Lord Bramwell tells us, a page of the ‘Times’ 
devoted every day to him and his doings, and picked out 
causes célébres for his list. There is another cause operat- 
ing in the case of successful lawyers which accentuates the 
disinclination to quit a post of honor, usefulness, and 
emolument, and it is that the lawyers have less than most 
men other resources, other pursuits and hobbies to fall back 
upon. No profession is so absorbing as that of the law, 
where the lawyer is in the full tide of professional ambition. 
No galley-slave chained to the oar toils harder than does 
the much-retained leader at his briefs. What is the moral? 
Lawyers should be wise and cultivate while they still have 
leisure some pursuit, some study, which will furnish recrea- 
tion for the evening of life. Fearne, of ‘Contingent Re- 
mainders ’ fame, found time to construct optical glasses and 
musical instruments. The late Mr. Justice Grove gained 
not only relaxation but renown in the abstruse problems of 
the correlation of forces in science. The late Lord Cole- 
ridge had his happy hunting-ground in literature. Lord 
Justice Fry isa devotee of botany, and Lord Davey of gar- 
dening — ‘sua cuique voluptas.’ With studies and pursuits 
like these, retirement can never be dull. It means to rest, 
but not to rust.” 

Our substitute might very well have added Lord 
Justice Bowen, who alleviated the austerities of the 
law by translating Virgil. Doubtless a very interest- 
ing catalogue might be constructed of famous lawyers 
and judges who had some pet accomplishment, as 
for example, the great Chief-Justice Gibson, who 
fiddled, filled teeth and painted, and Chief-Justice 
Parsons, who experimented in microscopy, telescopy, 
electricity, optics and chemistry, knew French, read 
Dante in the original, relaxed bis mind in mathe- 
matics, made bows and arrows for his son, and 
models to illustrate problems in conic sections; also 
riddles. 

The aversion of judges to retire is eminently illus- 
trated in this country in the case of Mr. Justice Field 
of the Federal Supreme Court, who has now * beaten 
the record” by having been a judge longer than 
Chief-Justice Marshall, and scouts the privilege of 
retiring upon his well-earned pension. Some ani- 
madversion has always been made, and is now making 





in the case of Chief-Justice Andrews of New York, 
against the compulsory retirement of judges at the 
age of seventy. Doubtless the old rule, which re- 
tired Kent at sixty, was absurd, but all things con- 
sidered, we incline to believe the present rule a wise 
one. It is discreet to have some limit, and seventy 
is probably the best. Some men might usefully serve 
the State after that, but many more could not. Un- 
less there is a limit of age, the bench is in danger of 
being incumbered by veterans who lag superfluous. 
The Wise Man was right on the point of three-score- 
and-ten. Whenever the Chairman has been visiting 
friends he has inexorably gone home when they were 
begging him to stay longer, so that he would be re- 
gretted and asked again. So the right time for the 
judge to descend to private life is when all men are 
praising him and asserting that he is ‘‘ good” for 
many years to come. So it may seem, but men fre- 
quently go to pieces rapidly after seventy; their 
physical faculties become impaired suddenly, and, 
like old favorites on the operatic stage, they are re- 
garded with leniency and patience only because of the 
remembrance of what they once were. Lawyers may 
be dull, but the judges should have the physical ca- 
pacity to hear them and to keep awake under the 
infliction. Old age is sometimes excusably crabbed, 
but the exhibition of ill-temper or impatience on the 
bench is peculiarly painful. Noman of eighty is so 
alert, vigorous, attentive, or capable of continuous 
exertion as he was at sixty or seventy. Wise is the 
vocalist who stops singing at fifty ; wise the poet who 
desists from writing at seventy; and wise the magis- 
trate who doffs his judicial gown at the latter age. 


JupDICIAL CRICKET. — The Chairman once got him- 
self into some trouble with his London editorial con- 
temporaries by essaying the jest that some of the 
English judges had descended from bench to cricket. 
They saw no point in it; and when he explained that 
‘* cricket ” meant a low stool, they said it might be 
American, but was not English. After a time some- 
one over there admitted that the word was used in 
Yorkshire in that sense. But he learned never to try 
that joke on an Englishman again. 

Last summer, as the Montreal «* Morning Star’ 
informs us, ‘* a large number of gentlemen were 
present yesterday afternoon on the grounds of « Elm- 
croft,’ the beautiful farm of Mr. R. D. McGibbon, 
Q.C., near Strathmore, to witness the cricket match 
between the Bench and the Bar and the St. James 
Club. After luncheon, served by Scott in a spa- 
cious marquee, the wickets were pitched, the St. 
James eleven going to the bat. The Bench and 
Bar won the match by seven wickets, and, after 
cheers for each other and a united cheer for Mr. 
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McGibbon, a most delightful afternoon was brought 
to a close.” Then follow the names of an appall- 
ing array of big-wigs, and the statement in conclu- 
sion that ‘‘a large number of the players and spec- 
tators subsequently dined at the Forest and Stream 
Club.” The rest is silence. The eminent host writes 
us: ‘* You will be gratified to observe that the law- 
yers succeeded in defeating their clients.” On the 
contrary, we think it would have been more just for 
the clients to have beaten for once. It would not 
have cost the lawyers anything, and would have in- 
vested the relation with a variety pleasant at least to 
the clients. Recent personal experience has led us 
to believe that it is less agreeable to be a client than 
a lawyer. We sincerely hope that the clients took 
their revenge at the dinner. 





NOTES OF CASES. 


EXCESSIVE FEES. — Judge Hatch of the New York 
Supreme Court (well known to the readers of THE 
GREEN BaG through his able article in these pages on 
‘¢The Trial of Christ’) makes some forcible and 
well-warranted observations on the subject of attor- 
neys’, referees’ and stenographers’ fees, in Halbert v. 
Gibbs, 16 App. Div. 126. He says: 


“In the present case we think that nothing appears 
which justified the attorney in the abandonment of his 
client in the midst of the trial. We have rehearsed the 
facts for the purpose of showing what we regard as the 
unjustifiable delay in the prosecution of this action and the 
enormous expense, comparatively, which has attended it. 
This class of actions, while complicated as to items as a 
house is of parts, is not, beyond that fact, difficult or extra- 
ordinary. Such actions engage the attention of the courts 
at each term and are disposed of with but little delay when 
proper effort is made to that end. This suit has now been 
before the referee for four years. The fees already paid 
amount to $6,600 more than the plaintiff’s original claim. 
The item now demanded by the defendant’s atturney is 
$3,410, making the claims paid and those demanded, of 
which we now know, the sum of $10,010, and the end is 
not yet. For a long time the fees of referees led the pro- 
cession of fees and frequently amounted to more than the 
sums paid to counsel. But the established order cannot 
always maintain itself. Stenographers looked with jealous 
eye upon this fatness of fees. Modestly, but with deter- 
mination, pertinacity and legislation to aid, they crept up, 
desire ever keeping pace with opportunity, until it has 
brought them to the top, with appetites whetted and keen 
scent for more. It is the usual thing now that stenogra- 
phers’ fees are greater than referees’ fees. We read in the 
present record: ‘The referee has been paid about seventeen 
hundred dollars. The stenographer has received about 
nineteen hundred dollars.’ And more is to come. The 
defendant surely can testify that the sentimental age, when 
honor and renown was the motive which brought men to 
devotion in the law, has passed away. He seems to have 





met only the hardest kind of hard, practical facts, and is at 
present being ground between the upper millstone of the 
plaintiff’s active efforts and the lower millstone of his 
attorney’s refusal to act, or to permit anyone else to do so. 
It is these things which bring the administration of justice 
into disrepute. This practice courts should lay hold of 
with an iron hand, setting their stern disapproval upon such 
methods. The system impoverishes litigants, amounts to a 
denial of justice, and is the cause of just complaint by the 
the people.” 


AN ALLOPATHIC VERDICT. —in Krug v. Pitass, 
16 App. Div. (N.Y.) 480, an action of libel of a 
physician in his professional capacity, the report does 
not show what the libelous words were, except that 
Follett, J., in a dissenting opinion, says: «As I 
read the article, the only expression that can be 
construed to refer to the plaintiff in his professional 
capacity is, ‘Can we trust the health of ourselves and 
our families to the care of such a man as Dr. Krug, 
who hates us in such a manner that he would drown 
each of us in a spoonful of water?’’’ From this we 
infer that the Doctor was a homeeopath, but the 
verdict was not of that order, for it was $6,250 and 
the court sustained it! The case is poorly reported. 
It is not even disclosed in what the article was pub- 
lished, although it is inferable that it was in a news- 


paper. 


‘¢WINE v. WATER.”’-—Under this head the 
«« Albany Law Journal ” recently gave a very amusing 
speech of a humorous lawyer in response to a toast, 
in which he held a brief for Wine, and ingeniously 
showed that Water had been more destructive to the 
human race than Wine. In looking over 16 App. 
Div. (N.Y.) it seems that honors in that volume are 
about even, for there is one case of damages for 
injury by a beer-wagon and one by an ice-wagon. 


ExPposING SERVANT TO INFECTION. —In Kliegel 
v. Aitkin, 35 L. R. A., 249, the Supreme Court of 
Wisconsin have recently held that a master is liable 
for exposing to a contagious or infectious disease a 
servant who is ignorant of the danger and unable to 
know of it by the exercise of ordinary care, and who 
thereby contracts the disease, if the master knew, or 
in the exercise of ordinary care ought to have known, 
of the danger, and did not warn the servant. The 
court relied on Gilbert v. Hoffman, 66 Iowa, 205 ; 
55 Am. Rep. 263, a case of a guest at an inn getting 
small-pox from another guest there, and Smith v. 
Baker, 20 Fed. Rep. 709, a case where defendant 
took his whooping children to a boarding-house, 
where they communicated the cough to the child of 
the housekeeper and kept away other boarders. 
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NEw TRIAL ON ACCOUNT OF COMMENTS OF COUN- 
SEL. — This subject, on which this magazine pub- 
lished a number of papers several years ago, rarely 
arises in the East,-although in the more fervid South 
and West new trials on account of intemperate re- 
marks of counsel are quite common. The New York 
Court of Appeals, however, have recently granted a 
new trial on this ground, in Halpern v. Nassau Elec- 
tric Railway Company. The action was for death of 
the plaintiffs intestate by negligently running over 
her with an electric street car. The following from 
the opinion show the proceedings on the trial and 
the conclusion of the court : 


“Mr. Church: ‘ Your Honor, the counsel makes a state- 
ment I would like to correct.’ 

“TheCourt: ‘You had better wait until he gets through 
and then make the correction.’ 

“Mr. Smith continued his summing up as follows: ‘ They 
killed that lady, Mrs. Halpern, making the one hundred and 
thirty-fourth victim of the trolley cars in- Brooklyn. They 
kept it up until the people rose up in their might, until the 
press cried, “ Halt! Enough.” But they would not stop. 
First one and then another and then another ordinance 
were passed. I read one of them to you, passed on the 13th 
of March, 1895, saying to these railroad companies: “ Stop 
killing our people; run your cars slower; bring them down 
to eight miles an hour.” They passed another ordinance 
that the judge wouldn’t allow me to put in, about fenders. 
Counsel gets crazy when I mention fender. ‘“ Don’t, for 
heaven’s sake, mention that word in my presence or I will 
drop dead. Don’t say anything about fender; I will get 
crazy; I will get sick.” He says he is sick. I don’t know 
what it is, whether it is the fender or whether it is this great 
mass of evidence here brought against him. I think if I 
were in his place I would be in a hospital. It is enough to 
make a man sick on the other side.’ 

“ After Mr. Smith finished his summing up the following 
took place : 

“Mr. Church: ‘If your Honor please, in obedience to 
you: direction, I did not ask to correct counsel, when he 
was summing up, for misstatements of facts, but when the 
counsel deliberate goes outside ’ — 

“The Court: ‘Don’t make any argument.’ 

“Mr. Church: ‘I just want to call your attention to this 
fact: That I think that I am justified in excepting to state- 
ments that have no foundation in the evidence. Counsel 
stated to the jury that there was a war between our com- 
pany and the Long Island Railroad; that we were both 
rushing our trains at the fastest rate possible.’ 

“The Coart: ‘ That has nothing to do with the case.’ 

“Mr. Church: ‘I except to the counsel making that 
statement. I ask your Honor to say to the jury that there 
is absolutely no evidence to that effect, and that it was an 
improper statement for counsel to lay before the jury in 
summing up.’ 

“The Court: ‘I will charge the jury that that has noth- 
ing to do with the case whatever, and they must disregard 
the statement if he made it. I did not hear it.’ 

“Mr. Church: ‘He went on to state, if your Honor 
pleases, this fact: That the people of Brooklyn had arisen 
and passed an ordinance with relation to a fender, requiring 
fenders to be placed upon the cars, and that our car was not 
equipped with a fender, although your Honor ruled the evi- 
dence out; and that that was the cause of this accident. I 
ask your Honor to charge the jury that when his evidence 





on that point had been ruled out it was an improper state- 
ment to make to the jury.’ 

“The Court: ‘I charge the jury it has nothing to do 
with the case.’ 

“Mr. Smith: ‘I was stating, your Honor, that they had 
no fender on the front of the car.’ 

“The Court: ‘You wandered from the case a little. I 
do not think, on the evidence, that the absence of the fender 
had anything to do with the accident, and I so charge the 
? , 

“Mr. Church: ‘I ask your Honor to charge it was an 
improper statement to make to the jury.’ 

“ The Court: ‘I am not called upon to charge on coun- 
sel’s conduct. I can charge on the statements.’ 

“Mr. Church: ‘I have an exception to his remarks on 
that point.’ 

“ There was no evidence in the case that one hundred 
and thirty-four persons had been killed by the trolley cars 
in Brooklyn, nor that there was a war between the defend- 
ant company and the Long Island Railway Company in re- 
spect to rushing trains at any rate of speed, nor was there 
any evidence that an ordinance had been passed requiring 
trolley cars to. be equipped with fenders. There was evi- 
dence that there was no fender upon the car in question. 

“ When the defendant’s counsel attempted to stop the 
reference of the plaintifi’s counsel to exclude evidence, or 
to matters not in evidence, he was directed by the court to 
wait until the conclusion of the plaintiff's summing up. 
This was fair notice to plaintiff’s counsel that he was trans- 
gressing the rules of propriety, but, instead of heeding the 
remonstrance, he persisted in making unjustifiable state- 
ments, not founded upon evidence or founded upon ex- 
cluded evidence. 

“ At the close of the plaintifi’s summing up, the defend- 
ant’s counsel excepted to the remarks of the plaintiff’s 
counsel, before referred to.” 


The court cited Koelges v. Guardian Ins, Co., 57 
N. Y. 638; Williams v. B. E. R. Co., 126 N. Y. 
96; Utitchum v. State, 11 Ga. 616; Tucker v. Hen- 
niker, 41 N. H. 317; Rolfe v. Rumford, 66 Me. 
564; and concluded : 


“ We do not think that the learned court was justified 
in permitting the plaintiff’s counsel to continue his remarks 
upon extraneous matters and excluded evidence. Indeed, 
it was his duty to have stopped the remarks of the plain- 
tiff’s counsel upon his own motion. It is impossible for us 
to believe otherwise than that the counsel introduced these 
subjects into his address for the purpose of inflaming the 
minds of the jury against the defendant as one of the trolley 
roads which he stated had killed one hundred and thirty- 
four victims, and which had been racing its cars with the 
Long Island Railroad. 

“ We by no means intend to say that every irrelevant or 
improper comment made by a counsel through inadvertence 
or excess of zeal would require or justify setting aside a 
verdict, but in this case the conduct of the counsel was per- 
sistent and continuous, and its fault flagrant. 

“We are not unmindful of the fact that by our decision 
the error of the plaintiff's counsel will be visited upon his 
client, but that fact cannot be permitted to effect our judg- 


.ment; all the more that, possibly, this decision may have a 


salutary influence in restraining the introduction by counsel, 
in their summing up, of matters not connected with the is- 
sues on trial, to the end that the rights of parties litigant 
may be protected and not abused, and that juries may be 
limited to the consideration of evidence affecting the issues 
submitted to them, and to that evidence alone.” 
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FACETIZ. 


“To me, I swear, you’re a volume rare —” 
But she said, with judicial look, 
“Your oath’s not valid at Common Law 
Until you’ve kissed the Book.” 
— Life. 


A WITNEss who was very prolix, and tested the 
patience of the bench, jury, and even the counsel 
who had called him, was suddenly asked by Judge 
Joseph F. Daly, “ What is your business?” He 
answered, “I lead the orchestra at a music hall.” 
“T thought,” responded the Judge, with a weary 
look at the court-room clock, “ that you must be 
an expert at beating time.” 


JAILER: Ha, here you are again! I thought 
your first punishment would have made you bet- 
ter. 

PRISONER: So it did, but I wished to become 
still better. 


AN Irish witness was being examined as to his 
knowledge of a shooting affair. “Did you see 
the shot fired?” the magistrate asked. “No, 
sorr. I only heard it,’’ was the evasive reply. 
“That evidence is not satisfactory,” replied the 
magistrate, sternly. ‘Stand down!” The wit- 
ness turned round to leave the box, and directly 
his back was turned he laughed derisively. The 
magistrate, indignant at this contempt of court, 
called him back, and asked him how he dared to 





laugh in court. “Did ye see me laugh, your 
Honor?” queried the offender. ‘No, sir, but I 
heard you,” was the irate reply. “That evidence 
is not satisfactory,” said Pat. And this time 
everybody laughed except the magistrate. 


A ScortisH judge, Lord Hermand, one of the 
band of pragmatical judicial ruffians who sat on 
the bench under the reign of the Dundases, de- 
livered a celebrated ruling in the case of a young 
gentleman, who, when tried for “ culpable homi- 
cide,” put in this defense : He and his friend had 
sat up drinking one night after the theater, and, 
in a quarrel, he had stabbed his companion to 
death. All the judges were for short imprison- 
ment. But Hermand, who was a _ notorious 
drunkard himself, fiercely demanded transporta- 
tion. ‘We are told,’’ he croaked out in his 
judgment, “that there was no malice, and that 
the prisoner must have been in liquor. In li- 
quor! Why, he was drunk! And yet he mur- 
dered the very man he had been drinking with. 
My lords,” he added, with tragic solemnity, if he 
will do this when he is drunk, what will he do 
when he’s sober? ”’ 





NOTES. 


THE mobs that kill negroes, and the communi- 
ties that excuse the killers, are barbarous. The 
men engaged in the bloody work in Tennessee 
and Alabama are murderers, and should be 
hanged. If the communities permit them to go 
free, they are, to that extent, uncivilized com- 
munities in which passion is superior to the law. 
The judge in Kentucky is worse even than the 
lay offenders, for he has studied the law, knows, 
if he does not feel, its spirit, and is sworn to ad- 
minister it fairly, justly and thoroughly. Besides 
conniving at and encouraging murder, he has vio- 
lated his oath, and if the community in which he 
lives were wholly fit to govern itself, he would be 
driven from the bench. 
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We may properly continue to shudder at the 
cruelty of Turks and Japanese and Spaniards, to 
deplore the brutality of the black savages of Africa 
and the red savages of America, but until we tame 
and civilize our own white savages, until we treat 
all illegal killing as really murder, and until we 
drive from the bench such judges as the man who 
has recently disgraced the State of Kentucky, we 
would best make up our minds that the tasks we 
have at hand are so exacting that we have no time 
for interference in foreign countries or with strange 
populations, either through advice or annexation. 
— Harpers Weekly. 


CurisTIAN K. Ross, the father of Charlie Ross, 
whose abduction on July 1, 1874, from his parents’ 
home in Germantown, was one of the most sensa- 
tional crimes ever committed in this country, died 
in Philadelphia a short time since. He was a 
well-to-do man twenty-three years ago, when his 
youngest child was kidnapped, but he was reduced 
to poverty by his constant search for his stolen 
son. Acting on the advice of the police, he did 
not pay the twenty-thousand-dollar ransom first 
demanded by the abductors, but the search cost 
him’ more than sixty thousand dollars, and the 
child was never found. One of the two men sup- 
posed to have committed the crime was shot dead 
in a burglary a few years later, and the only other 
man who seemed to have any knowledge of the 
affair maintained a stolid silence through a long 
period of imprisonment and has not spoken to 
this day. 


THE question as to whether the naming of the 
baby belongs, as a matter of right, to the baby’s 
father or the baby’s mother, is raised in a queer 
lawsuit originating in Eastkill, in the heart of the 
Catskill Mountains. The plaintiff is Ole Halver- 
son, a Swede, who has sued for damages the Rev. 
J. G. Remerton, a German Lutheran minister of 
the same place, and the pleadings set forth the 
following state of facts: Mr. and Mrs. Halverson 
have a son of tender years. ‘The former desired 
that the boy should be called Oscar, after the 
present. monarch of Mr. Halverson’s fatherland. 
Mrs. Halverson dislikes the name of Oscar, and 
was determined that the baby should not be bur- 
dened therewith. Mr. and Mrs. Halverson took 


the baby to the clergyman to be christened. Mr. ! 





Halverson requested the minister to name the 
child Oscar, but Mrs. Halverson had already 
talked the reverend gentleman over, and to Mr. 
Halverson’s surprise and indignation the boy was 
christened not Oscar, but something else, where- 
by Mr. Halverson suffered serious disappointment, 
loss of authority in his household, laceration of 
feelings, etc., for which he prays damages. The 
clergyman’s defense is that he christened the child 
in accordance with the wishes of its mother, whose 
premises he considered paramount. The case 
brings up a novel question in jurisprudence, the 
decision of which will be regarded with interest 
in thousands of families throughout the land. 


SWITZERLAND’S National Council has voted unan- 
imously to make insurance against accident and 
sickness compulsory on all citizens. 


Mrs. Carew, the woman who murdered her 
husband in Yokohama some months ago, and 
whose sentence of death had been commuted to 
imprisonment for life, had an unpleasant experi- 
ence learning the severities of convict life. When 
she was admitted to Victoria jail, the head jailer 
lined her up in the yard with the other prisoners 
and told her to take off her hat. She stared in 
surprise at the man who dared so to address.a 
lady, but did not move. “Take off your hat, I 
say,’ the jailer commanded in angry tones, and 
off it came. His command that she take off her 
shoes was obeyed with more alacrity. She was 
then taken to another room, had her luxuriant 
hair cut off, and put on the coarse prison garb. 
Her idea of “imprisonment for life”? must have 
been curious, for she took with her to Hongkong 
a pet parrot and several trunks. 


Mark Twaln proposed some time ago to start 
a crusade against the insolence of menials and 
the encroachments upon individual rights by cor- 
porations or servants. He must have mourned 
the death in England the other day of Rev. Wil- 
liam Jenkins, rector of Fillingham, Lincolnshire. 
Jenkins was a man after Mark’s own heart. He 


‘had during his whole life carried out the principles 


which the novelist advocated. He was known in 
London by every cabman and tramway conductor, 
for he was a terror to all who tried to extort from 
him more than the law allowed. He never went 
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abroad without a copy of the acts of Parliament, 
from which he expounded the law to those who 
tried to get more than their share. He knew to 
a penny what the legal fare to various parts of the 
city was, and he was versed in all municipal reg- 
ulations. If the cabbies tried to gouge him, as 
they frequently did, he hauled them before a 
magistrate and insisted that the law deal with 
them. He became the terror of all drivers in 
London, and gained the sobriquet of “ the liti- 
gant.” He compelled the railways to provide 
everything which the law demanded and to grant 
every privilege which their charter called for. 
Many considered him a very disagreeable person 
by reason of his sturdy insistence in his rights, but 
he is responsible for many accommodations being 
granted to travelers and citizens generally which 
would never have been granted if it had not been 
for his severe sense of justice. The fact that he 
died of liver complaint is said by the London 
newspapers to explain much, but his irregular 
liver has done a great deal for his fellow citizens. 


Sir WaLreR Scott had his share of curious ex- 
periences shortly after being called to the bar. 
His first appearance as counsel in a criminal 
court was at Jedburg assizes in 1793, when he 
successfully defended a veteran poacher. ‘“ You're 
a lucky scoundrel,’’ Scott whispered to his client 
when the verdict was given. 

“T’m just of your mind,” returned the latter, 
“and I’ll send you a maukin ” — namely, a hare 
—‘the morn, man.” Lockhart, who narrates 
the incident, omits to add whether the “ maukin”’ 
duly reached Scott, but no doubt it did. 

On another occasion Scott was less successful 
in his defense of a housebreaker, but the culprit, 
grateful for his counsel’s exertions, gave him, in 
lieu of the orthodox fee, which he was unable to 
pay, this piece of advice, to the value of which he 
(the housebreaker) could professionally attest : 
First, never to have a large watchdog out of doors, 
but to keep a little yelping terrier within, and, 
secondly, to put no trust in nice, clever, gim- 
crack locks, but to pin his faith to a huge old 
heavy one with a rusty key. Scott long remem- 
bered this incident, and thirty years later, at a 
judges’ dinner at Jedburg, he recalled it in this 
impromptu rhyme : — 

Yelping terrier, rusty key, 
Was Walter Scott’s best Jedburg fee. 





SIBERIA, by a recent ukase, is to have a new 
system of law courts, removing the inhabitants 
from the arbitrary rule of government officials. 
Justices of the peace will be appointed by the 
Crown ; there will be superior courts at Tomsk, 
Tobolsk, Chita, Krasnoyarsk, Irkutsk, Yakutsk, - 
Blagovestchensk and Vladivostock, and a court 
of appeal at Irkutsk. The change is made, the 
decree states, on account of development of the 
country and the changes in civil life brought 
about by the Siberian railroad. 


Amonc the early Greeks suicide was uncommon 
until they became contaminated by Roman influ- 
ence. Their religious teaching, unlike that of 
their Asiatic contemporaries, was strongly opposed 
to self-destruction. While a pure and manly na- 
tion, they regarded it as a heinous crime, and 
laws existed which heaped indignity upon the 
body of the suicide. By an Athenian law the 
corpse was not buried until after sunset, and the 
hand which had done the deed — presumably 
the right hand—was cut off and buried sepa- 
rately, as having been a traitor to its owner. 

The only suicides ever spoken of with respect, 
or anything approaching commendation, by the 
early Greeks, were those of a purely patriotic 
character, like those of Themistocles and King 
Codrus, both of whom were considered patriots. 
The latter, when the Heraclide invaded Attica, 
went down disguised among the enemy with the 
intention of getting slain and, having picked a 
quarrel with some soldiers, succeeded in his ob- 
ject. The reason for this act was that the oracle 
had pronounced that the leader of the conquer- 
ing army must fall; and the king sacrificed his 
life in order that his troops might be victorious 
and his country saved. Themistocles is said to 
have committed suicide rather than lead the Per- 
sians against his own people. — Lawrence Irwell, 
in July Lippincot?’s. 


A HIGHWAYMAN named Nevison — or Nicks, as 
he is more generally known — had a blood-mare, 
a splendid bay, whose courage and endurance were 
such that Nicks determined by means of these 
qualities to prove an a/éi in case of danger. 

About four o’clock upon a certain morning he 
robbed a traveler on the road near Gadshill, then 
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turned and rode straight off to Gravesend. He 
was obliged to wait there an hour for a boat, and 
he made the best use of this time by baiting his 
mare. Then, crossing the water, he dashed across 
Essex full tilt to Chelmsford, where he rested half 
an hour and gave his horse some balls. Then he 
mounted again and dashed on to Bramborough, 
Bocking, and Wetherfield ; fast across the downs 
to Cambridge; quick by roads and across country 
he slipped past Godmanchester and Huntingdon 
to Fenny Stratford, where he baited the good mare 
and took a quick half-hour’s sleep. Then once 
more along the north road until the cathedral 
grew up over the horizon larger, larger, and whizz 
he darted through York gate. In a moment he 
had led the jaded mare into an inn stable, snapped 
up some food, and in a fresh green velvet dress 
and gold lace strolled out gay and calm to the 
Bowling Green, then full of company. The Lord 
Mayor of the city happened to be there ; Nicks 
sauntered up to him and asked him the hour. “A 
quarter to eight,” said the Lord Mayor, graciously. 
“Your most obedient,” returned Nicks, with a 
profound bow. 

Later, when Nicks was apprehended and tried 
for the Gadshill robbery, the prosecutor swore to 
the man, the horse, the place, and the hour, but 
Nicks brought the Lord Mayor of York to prove an 
alibi, and the jury promptly acquitted the resolute 
and sagacious thief. 


JouRNALISTIC enterprise has led to a curious in- 
surance case in Paris. M. Henri Martin, chief 
editor of the “ Courier de Lyon,” was found dead 
in his room, hanging from a cord passed over a 
hook in the ceiling and attached to a dog-collar 
round his neck. His life was insured for 30,000 
francs, which the insurance company refuses to 
pay on the ground that he committed suicide. He 
had, however, been publishing articles on the sci- 
entific side of hanging, and was preparing one de- 
scribing the sensations of a hanged man. The 
counsel for his family will contend that he was 
making experiments on himself, and that his death 
was accidental. 


One day, while dining together, the French am- 
bassador and a Grand Duke of Russia were dis- 
cussing the cleverness of the pickpockets of their 
respective countries. 

The Grand Duke claimed that the Russian pick- 





pocket was the more skillful. Seeing the ambassa- 
dor incredulous, he told him he would, without 
knowing it, be relieved of his watch before leav- 
ing the table. 

He then telephoned to the head of the police 
to send at once the cleverest pickpocket he could 
lay his hands on. 

The man came and was put into livery, and was 
told to wait at the table with the other servants. 
He was to give the Grand Duke a sign directly 
he had done the trick. 

But this was not given very soon, for the am- 
bassador was very wary, and always kept on the 
alert, and held his hand on his fob, even when 
conversing with the most distinguished guests. 

At last the Grand Duke received the precon- 
certed signal. He at once requested the ambas- 
sador to tell him the time. The latter trium- 
phantly put his hand to his pocket, and pulled out 
a potato instead of his watch. 

To conceal his feelings he would take a pinch 
of snuff — his snuff-box was gone. Then he missed 
his ring from his finger, and his gold toothpick, 
which he had been holding in his hand in its little 
case. 

Amid the hilarity of the guests the sham lackey 
was requested to restore the articles; but the 
Grand Duke’s merriment was changed into alarm 
and surprise when the thief produced two watches, 
two rings, two snuff-boxes, etc. 

His Imperial Highness then made the discovery 
that he himself had been robbed at the same time 
that the French ambassador had been despoiled 
so craftily. 





CURRENT EVENTS. 


THE city of Birmingham now builds and runs its 
street railways, gas works, electric-light plant, water- 
supply plant and Turkish baths. It buys the food 
that is sold in the market of Birmingham and owns 
the market, selling the food itself. It builds houses 
for artisans and rents them. It owns and operates a 
farm, a printing establishment and a woolen mill. 
It is in the egg business and runs pawnshops. In 
1871 the city had the reputation of being one of the 
dirtiest cities in Great Britain. To-day it is the 
cleanest and one of the best governed cities in the 
world. 


OF fifty-six cases of typhoid fever about one-third 
were said to be traceable to the eating of shell fish. 
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THE executors of Dr. Holmes’s will are having a 
good deal of trouble in proving that his famous 
«¢ Autocrat of the Breakfast Table” was copyrighted. 
It has already been decided by one court that the 
book was not so protected and an appeal to the 
Supreme Court has been taken. The book itself was 
copyrighted in November of 1858. Subsequent re- 
newals were secured, extending the right of the copy- 
right privilege to the year 1900. It appears, however, 
that the work was published in parts running through 
the «‘Atlantic Monthly ” from October, 1857, to Octo- 
ber, 1858, and that neither the magazine nor the sepa- 
rate parts were copyrighted. This the court held was 
a fatal defect, the law requiring that a copy must be 
deposited before publication. The contention that 
the whole was something different from its parts 
and therefore entitled to a copyright, notwithstand- 
ing the previous publications of the separate chapters, 
the court said was a refinement of distinctions that 
the statutes did not warrant. 


RECENT strikes and disturbances in Russian cities 
have brought about the enactment of a new labor law, 
which goes into effect January 1, 1898. The work- 
ing day is fixed at a maximum of eleven and a half 
hours ; for Saturdays and the days preceeding holi- 
days at ten hours; on Sundays and holidays there is 
to be no work. Workmen who: are not Christians 
will not be compelled to work on the days held sacred 
by their sects. For night work, eight hours is the 
limit. 


Macon, Georgia, sends out a lesson in convict 
labor. It had a large piece of ground near the city, 
which it had been leasing out for five dollars per acre. 
The authorities concluded to cultivate it, with the 
aid of the city convicts. They enrich the soil with 
the refuse from all the stables of the police and fire 
departments, and from other quarters, and the first year 
have harvested a crop worth, in clear gain, sixty 
dollars an acre, and with it all have benefited the 
prisoners, who were before kept in idleness. 


THE discovery of petroleum is reported from 
Alaska. Several months ago some gold prospectors 
came across what seemed to be a lake of oil. It was 
fed by many springs and the surrounding mountains 
were full of coal. Samples of the oil were taken to 
Seattle and tests proved it to be of as high grade as 
any ever taken out of the Pennsylvania wells. It is 
close to the ocean and the experts say the oil oozes 
out into the salt water. The owners have filed claims 
on 8,000 acres, and it is said have already received 
offers from the Standard Oil Company. 





PROFESSOR FORBES, the electrician who has just 
returned to Cairo from Wady Halfa, expresses a 
highly favorable opinion about using the power of the 
cataracts for generating electricity and considers the 
general circumstances of Egypt exceptionally well 
adapted for its use as motive power. Irrigation 
could be extended as well as cheapened by the saving 
in cattle and especially in coal which becomes very 
expensive in Upper Egypt owing to the expense of 
transport from Alexandria. He considers that the 
cataract would be available the entire year for work- 
ing the railway, cotton-ginning mills, sugar factories, 
irrigation machines, etc., also that it could be sup- 
plied at distances of several hundred miles at a cost 
much below that of coal. Professor Forbes is soon 
to make a complete survey and present the govern- 
ment with a project for utilizing the electricity to be 
generated at the Nile cataracts. 


AN announcement has been made that the famous 
old Milan opera house, La Scala, is to be torn down. 
It has long been a losing investment to the box- 
owners, who held their property under the munici- 
pality, and they are now suing the municipal council 
for discharge from the terms of the lease. The 
municipal council has therefore voted for the de- 
struction of the historic house. It has for years been 
one of the most famous of musical landmarks. ; 


THE statistics of the Swiss saving banks show 
larger per capita deposits than those of almost any 
other country. 


LIEUTENANT BERSIER of the French navy has in- 
vented a compass which steers the vessels automat- 
ically in a course set by the navigator. 





LITERARY NOTES. 


THERE is more than a spice of adventure about the 
September CENTURY. ‘* What stopped the Ship,” by 
H. Phelps Whitmarsh, is a story setting forth a mid- 
ocean mystery. A tale of peril in Alaska, called «* An 
Adventure with a Dog and a Glacier,” is by John 
Muir, whose timely paper on ‘* The Alaska Trip” 
was printed in the August CENTURY. A subject of 
current interest is treated in a paper on ‘ Cruelty in 
the Congo Free State,” with striking photographs 
and notes of travel made by the late E. J. Glave, in 
whom there is now an additional interest connected 
with his explorations in the Yukon region, 
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THE AMERICAN MONTHLY REVIEWS OF REVIEWS for 
September has a good deal to say about the Andrews 
incident and Brown University — not so much on 
account of the personal interests involved in the case 
as because of the far-reaching principles affecting 
academic life and liberty which have become matters 
at issue. Among the contributed articles are sketches 
of the three members of the new Nicaragua Canal 
Commission — Admiral Walker, Capt. O. M. Carter, 
Corps of Engineers, U. S. A., and Prof. Lewis M. 
Haupt. These sketches are illustrated with portraits. 
The Hon. J. L. M. Curry, formerly our Minister 
to Spain, contributes an estimate of the murdered 
Premier of Spain, Sefior Canovas del Castillo, and his 
relations to modern Spanish politics. 


THE editorial matter of the September number of 
CuRRENT LITERATURE is able and interesting, and the 
selections well chosen and abundant. The verse de- 
partments are this month enriched by the addition 
of two pages of love songs selected from the poems of 
the late Jean Ingelow. There is also an appreciative 
sketch of her life and work taken from the London 
Academy, and a portrait of Miss Ingelow in the de- 
partment ‘* Gossip of Authors,” where also amongst 
others appears a very interesting account of Maurus 
Jokai, the Hungarian novelist. 


Mrs. ELLEN M. HEnrRoTIN, President of the 
General Federation of Women’s Clubs in the United 
States, contributes to the October NATIONAL MAGaA- 
ZINE a strong article on ‘* Women in Finance.” 
Mr. Hayden Carruth begins in this number a short 
serial entitled «‘ Starting « The Burntwood Breeze.’ ” 
And there is a very clever article, ‘* From Out the 
Purple Grape,” by Mr. Henry Haynie. 


THE September ScriBNER’s has a number of out- 
ing articles suited to the dog days. William Henry 
Bishop describes picturesquely the famous watering- 
place in northern Spain, San Sebastian. The fashion 
and gayety of the place lead him to call it «*the Span- 
ish Newport.” Frederic Irland describes ‘+a lazy 
cruise’ in a schooner along the north shore of the 
Gulf of St. Lawrence, east of Tadousac, with excur- 
sions up some of its wonderful salmon streams. It is 
a wild and beautiful region, absolutely divorced from 
the tyranny of the railway or steamers. ‘‘ The Dur- 
ket Sperret,” a novelette by Miss Sarah Barnwell 
Elliott, will run through the fall numbers of this 
magazine. 





HARPER’S MAGAZINE for October opens with the 
first installment of ** Spanish John,” by William Mc- 
Lennan, a novel of adventure dealing with the for- 
tunes of the Scotch Pretenders to the throne of Eng- 
land. The action takes place partly in the army of 
the King of Spain operating in Italy, and partly in 
Scotland. The unprecedented popularity of golf in 
all parts of the United States is celebrated by Casper 
Whitney in THE GOLFER’S CONQUEST OF AMERICA. 
A. B. Frost contributes a series of character studies of 
the humors of bad form in golfing, and a series of 
illustrations of correct form of using various clubs. 
The leading clubhouses and links of the country are 
illustrated by E. C. Peixotto and Henry McCarter, 
and the portraits of the leading golfers are engraved 
by Schladitz. The short stories are: ‘+ Mrs. Upton’s 
Device,” a tale of match-making, by John Kendrick 
Bangs; ‘* Psyche,” a story in dialogue, by George 
Hibbard; and ‘* There and Here,” a story by Alice 
Brown. 





NEW LAW-BOOKS. 


THe FEpERAL Courts, their organization, juris- 
diction and procedure. By CHARLEs H. Simon- 
TON, U. S. Circuit Judge. B. F. Johnson Pub- 
lishing Co., Richmond, Va. Cloth, $1.50. 
Judge Simonton in this little volume gives the 

legal profession an exceedingly interesting and use- 

ful work. All lawyers practicing in the United States 

Courts will find it of great value as-a guide as to the 

best manner of handling their cases. The work 

should find a place in every law library. 


NEW LAW-BOOKS RECEIVED. 


THe Law or SaALes OF PERSONAL PROPERTY. 
By Francis M. Burpick. Little, Brown & Co., 
Boston. 


PropatE Reports ANNOTATED. Vol. I. Baker, 


Voorhis & Co., New York. 


A SELECTION OF CASES ON DOMESTIC RELATIONS 
AND THE Law oF Persons. By Epwin H. 
Wooprurr. Baker, Voorhis & Co., New York. 


THE CopiFIiED NEGOTIABLE INSTRUMENTS LAW OF 
THE STATE OF NEw York. Matthew Bender, 
Albany, N. Y. 


THe Law or TAxABLE TRANSFERS, STATE OF 
New York. Matthew Bender, Albany, N. Y. 


AMERICAN STATE Reports. Vol. LV.  Ban- 


croft-Whitney Co., San Francisco. 












































